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CHAPTER 3

THE LEGAL PROTECTION OF HUMAN RIGHTS
IN NEW ZEALAND: A SHORT HISTORY
AND OVERVIEW OF
THE CONTEMP@RARY SCENE

3.1 INTRODUCTION

3.1.1 The purpose of this chapter is to examine three discrete, but interrelated, matters:

(1) The lustorical protecion of what we weuld nowadars refer to as “human rights” by
the cermnten law and statute;

(2} A description of the wars in which the common law; statutes and ether means apart
from B@®RA currentlt pretect human rights in New Zealand; and

(3) The development of internasonal human mghts pretections and their impact on
demesmc New Zealand law, beth threugh the enactment of lemislawcn in order to
incorporate relevant internamonal norms and the judicial use of these norms in
interpreting and applring New Zealand law.

3.1.2 In the course ef discussing these matters, it will be necessarv frem kme to ume o
consider some statutes and common law dectmnes that would now be reparded as
inconzistent with centemporary human sghws Iaw It should be noted, howerer, that it 15 zef
#he purpose of this chapter to previde a comprehensive list of the many smtutes, pelicies
and commen law dectrines, which, from wme te ume, undoubtedlv did amount to Tielabons
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of human rights. The particular historv of BORA (and previeus preposals fer a bill of
rights in New Zealand) is discussed 1n Chapter 2: Background to and Historv of the New
Zealand Ball of Rights Act 1990. In the final chapter, Chapter 33 Reflections, we discuss the
conternporary use of human rights norms, including BORA, in public discourse.

3.2 'THE HISTORICAL PROTECTION OF HUMAN RIGHTS
AT COMMON LAW: METHODOLOGIES
FOR PROTECTING HUMAN RIGHTS

3.2.1 Historically, the common law has not developed a cede of unwutten nghts and
freedoms that it regarded as fundamental and upon which Parhament could not

[paze 58]

trespass. Rather, the common law emploted a number of methods o secure the de facto
and de jure enjorrnent of certain nghts and freedorns The appreach rested on the
emplotrent of a number of complementart methodolegies.

3.2.2 First it was a basic postulate of the commen law that in general all indmduals could
do er sav whatever they pleased, provided that thev #id net thetebr offend swmtute or
common law or wespass on the legal nights of others! This is the concept of “residual
liberty” (that is, bberty to do that which 1s not forbidden).

3.2.3 Secendlr, the scope ef operation of residual hbertt has been quite broad, because
the courts assume that fundamental punciples goverming cavil liberties are to be taken for
granted as informing parliamentarr purpose and text;? converselr the courts will presume
that general words in a statute are intended te be subject to the basic fiphts of the
indivicual * Thus, the courts have applied a rule of statutorv interpretasion to the effect that
cerwint nights are so fundamenml that the courts should not interpret a statute as
encroaching on anv ef these nghts except to the extent that the statute expresslv savs soin
clear werds or by necessarv implication* As regards the latter, it has been consistently
emphasised that “[a] necessarv implicanen 1s not the same as a reasonable implication™® A
necessary implication is one that flews from the expiess previsions of the starute construed
i their context; it 2= net sufficient to show that had Parkament thought about the matter it
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15 reasonable to suppose that it would have responded in the manner advanced by the party
supposting the implication

[page 31]

Accerdingly, “it 18 inapprepmate tc adept an expansive conswuckon of a statute which
encroaches in a substantial wav on fundamenwal personal rights™.”

32.4 Thurdly, when mterpreting statufes that authorise interferences with personal
freedom, the courts have taken upon themselves the role of “preserving] the balance which
was the aim of the lemslaton se that personal freedom prrvacy and dignmitr are not
mnfringed bevond the extent prescubed in the greater public interest” ?

3.2.5 Fourthly, statutes that conferred apparentlv untrammelled discrewon en jusicial or
admimiswattve efficials have been interpreted as noi cenferring a discretien to act
unreasonably, at least in so far as the discretion affects a right or freedem regarded as
fundamental by the common law® The level of scrutiny applied to the assessment of
reasonableness could, en cccasion, be wuite searching.

3.2.6 Finallt, and conweversiallt, in New Zealand there have been suggestiens by ene
judge — Lord Cooke of Thorndon — that some nghts run so deep in the common law
tradition that if Pathament sheuld legislate them awar, the courts would refuse te give effect
to such legslatien.!” Fortunatelr, such a constitutional cusis scenace has not vet come to
pass in New Zealand and Lord Ceoke’s suggeston has remained such. That said, thete have
been one or two cases, il particular R ¢ Pesmage'! and R v Pora'? in which certain judges
have espoused “consututional” canens ef interpretaion that have an effect that is enlv a
degree Or 50 shv of the posaibilitv advanced by Lord Coeke.

3.2.7 As noted these methodeloges represented general posmmons and there were, of
course, mant exceptions. It weuld be fair to comment that in the last number of Tears, the
courts have been more ferthright and consistent in thelr reliance en canens of rnghts-
friendly statatory interpretation than has been the case in the past

3.2.8 Jloreever, common law previded the basis for numerous interferences with human
rghts. For example, the cemmon law itself created a number of offences that restricted the
exercise of what we would new regard as human mghts. The common law of blasphemy
wnterfered with freedem of expression and te the extent that it onlv protected Chustan
beliefs arnounted to favoudng one teligious belief over others:'? the cemmon law
prehibition en procumng miscarnages raised reproducuve rights
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[page 32]

1ssues; common law prelubimons on assemblies could hamper collective expression of
opinion and/or freedom of associawon, and so on. Many rules of common law also
affected the emjovment of human nghts For esample, many property, successzon and
familv-related rules preceeded on the assumption that a married woman was the “propertv”
of her husband and had no separate legal personality;* defamation law and the law of
conternpt impinge upon the exercise of free expression; and 30 on. In addition, the vigour
with which the “rghts-consistent” interpretation methodologies have been appled has
varied from time to #me, and from right to mght.

3.3 RIGHTS AND FREEDOMS RECOGNISED BY
THE COMMON LAW

3.3.1 Many of the rights and freedems protected by B@RA. have long been recognised in
the common law ef the United Kingdom and New Zealand and, more recently; under
statute. Itis worthwhile considering a number of these.

Freedeom of expression (s 14 of BORA)

3.3.2 Freedom of expression has had the benefit of nmach high rhetoric at common law. In
Attorsey-General v Butir'® the then Suprerne Court was asked to commit the defendant trade
umomist to prison for contempt of the Arbitramon Court In upholding the charge of
contempt (but onlv imposing a fine) the Court commenced its analrsis br emphasising the
centralitv of free speech:®

It has long been recogmzed that the Coutts of Justice should be zubject to the freedom of
caticiem which is 2 necassarv accompaniment of the freedom of zpeech which 1z the mght
of all free men. The public interest requires that the nght to free speech zhould not be
restricted except whete arcums#nces necesstate it

3.3.3 1In his speech in Aftorsey-General v B8C! Lord Salmon feunded his conclusion that
conternpt of court was not avaiable in respect of a land valuation wibunal by reference to
the need to avoid unnecessamly expanding the scope of the conternpt jurisdicmon, because it
would preduce a concomitant conwackon of free speech and freedom ef the press.

3.3.4 In Wheeker v Leicester Cify Councit*® the House of Lords held that a local council acted
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unlawfully in prehibiting a rughrt club from using the council’s recreamon fields [which it
had previeusit used for mant vears) because of the club®s refusal to put pressure en three
of the club members not to take part in a rughby tour of apartheid South Afmca. The
House of Lords held that the decisien was unreasonable and unfair,

[page 53]

a3 well a3 a misuse of power awned at pumshing the club when it had dene no wrong, In his
speech, Lerd Templeman trenchantly observed:!?

The laws of this ceuniv are not like the laws of Nazi Germanv. A pavate meradual o a
paTite ergamzancn cannot be obliged te dizplar zeal m pursuit of an object seught br a

public authentr and cannot be obliged to publish Tiews dictatea by a public authorty.

3.3.5 Mere recently in R v Seerefary of Stats for the Home Dipartment, ex parte Simms,2° Lord
Stevn observed: “In a demoeracy [freedom ef expression] s the promary nght without it an
effective rule of law 15 net possible”. In that case the House of Lords declared a blanket
ban on joutnaksts conducting eral inferviews (even where the intermews were directed at
mnveshgatng whether 2 muscarriage of justice had cccurred in the inmate’s case) with prison
inmates te be unlawful. The House was of the view that where the restrichion on free
espression was substantial and affected a core aspect ef that freedom then judicial
deference weuld net be great and a high level of justificatien would be requited =

Freedem of assembly (s 16 of BORA)

3.3.6 Freedom of assembly iz a nght that has not historicallt enjoved particularly high
pretectien under either New Zealand or Baish common [aw<? For esample, in M:Gill v
Garbut? the then Supreme Ceurt had te consider whether a Napier Borough Council brlaw,
whick prehibited streetr precessiens (subject to a limited number of exceptions, such as
funerals) unless the ceuncil’s permission had first been obtained. was reasonable #* AMembers
of the Salmation Army, who had conducted a street precession involving the plaving of
band musc, were prosecuted fer breach of the bvlaw as no permussion had been zought.
The Supreme Court (overturning the Resident Magmstrate’s decision below) held the brlaw
to be reasonable. In reaching thiz conclusion, Ruichkmend | made a number of ebservatons
that indicate the lew value he attached to peaceful assembl4*

Nor can the formation of a piocession br povate indrridvals ever be a matter of necesatr,
at all events of urgent necesaty, save 1in the case of funerals=?
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The :s'LlPPO"‘Ed right 1n anv bodv of persons to pass 1n procession through the sieeets of a
town 12 something erlirelr different from the separate and indroadual naht of pazsage of
the zmame perzons as povate atizen: without preconcerred arrangement and mutual
undersmnding. A proce ssion mplies mere of lese previous orgamsahon, and a mote

[page 54]

ot less regular arsan It i the passage of an erganized bodr of persons, who make in
pazaing a dizplar of their orgamzanon Now; it is plan that in manT rezpects the pracice of
marcking in procesnon thxoul—h the sieats mav be reasonably ex:pected to cccazon several
of the mischiefs which Borougk Councils are authorised to prevent -\ compacr bodv of
men moming aleng a thoroughfare, more especiallt of attended br the rabble whick 12
frequentlt arteacted, has an obvious tendency to obstruct waffic.

I kave not vet mentoned the swongest ground for asaetiné the nghr of the Mumeipal
authomtr to conwel the pracwce of sweet procescmm Ir 2z that suck parades tend to
occanen breaches of the peace. Where the peace 12 endangered thereby, a procesnien,
whatever 1t mav be, may, I apprehend, at commen law; be stopped br the conﬂabularr
ferce. The common law i the viglant guardian of ndimdual liberty, but fcr thie verr
reason showe iteelf jealous of assemblages not under the coniel of =ome authoxt_r
tecognised br the Swte .. [I]t 15 undeniable that large and crgamsed assemblages in the
streets of a citr for anv pan'.cular purpose tend to excite to a viclent oppositon persens to
whorm the Db]ect of the aszemblage 12 obnoxeus or distasteful ... It weuld bs intolerable
that ant bodr of persen: who rmght chocse to associate themsehe: for the purpose
should have the absolute aght to parade the sieets of a town in zuch number: as to
themselvas mmght appear suitable br dat or br nisht with flags flning, o1 torches flaang,
drums beating and evert kind of notst accompaniment; and it 15 perfectly certan ant 2uch
might 12 whollv unknoun to the common la

3.3.7 Indeed, when srgamsed trade union acavity took hold in the m:d to late nineteenth
century, the courts held suck acmon to be unlawful and torwous. Trade urions were regarded
by the common law as an illegal restraint on trade,® and depended on stamterv pretection
in erder te aveid suit at commen law:?” That is still the common law pesitien in the United
Kingdom.#*

3.3.8 Collechve action in the ferm of an industnal swike was regarded by commen law as
a breach ef centract and participanon in such an acwon was a tortious inducement of
breach of contract. Again statutery interventien has heen reauired to ameliorate this
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commeon law view In the United Kingdom=* and New Zealand statute had to be enacted to
clothe this ferm of cellecuve expressien with protectien from legal habilitv and in New
Zealand the abilitt te swke was often heavily circumscribed br statute #

3.3.9 Jlore recent deaisions, however, ndicate 2 more pesitive embracement of the right
to assemble and protest (at least in some of its manifestatiens). In Hubdand ¢ Pri?

[page 53]

Lerd Denmng MR acknowledged that the freedom to assemble and protest “Is often the
enlv means bt which grievances can be brought te the knewledge of these in authomt™ 3!
In Verrall v Great Yarmewth Borough Counci! the same judge referred te freedom of assembly
as “another of our precicus freedems. Evervone 15 enwtled to meet and assemble with his
fellews to discuss their affairs and to premote thelr wews”* In Verali the Court of
Appeal erdered the local councl to perform a centract formed with the Natienal Frent
Party to allow the party te use a ceuncil hall fer its annual conference. In the same case,
however, the Court emphasised that it was lawful fer persons to picket a place so long as it
was done peacefullt, designed to communicate infermation en news, and 15 not suck as to
submut others to anv use of a conswaint, or resttictien of his or her personal freedom. In
DPP ¢ Jene:* the House of Lords (br a majoritt) held that use of a highwav to conduct a
pretest was a reasonable use thereof and not unlawful, so long as it did net unreasonably
ebstruct the ability of other read users to pass.

Freedom of movement (s 18 of BORA)

3310 In a case concerming a challenge to an exclusion order i1ssued under terromst
legislation, Sedlev J stated that, “freedom ef mevement, subject onlt to the general law; is a
fundamental value of the cemmon lan” 24

Freedom from discriniination (s 19 of BORA)

3311 In the field of discriminawon, the cernmen law has been described as relucmnt
That is certainly true of United Kingdem cemmon law?® Thus in Cemmissioner of Lecal
Lands and Settiement v Kaderbbar, the Povy Councail held that :t was not unlawful fer the
Kenvan Commmussioner of Lands to limut the sale of town plots in Mombasa to Eurepeans
enlv® In disposing of its property, the Crown had the same right as a private landowner to

MSC0030071_0008

Page 8 of 14



sell it te whemever it wished and on whatever basis (including racial discrimunatien) it
wished. Similadv in Re Lyrgghs, it was held that it was not centrarv te public pelicy to
exclude Jews and Reman Cathelics from a chasitr established to give medical studentships 23

3.3.12 In conwast, in New Zealand judges have been mere prepared te recognise and mve
some effect te the non-discuminatien panaple. Thus, in Lempricre ¢ Burgier Stout CJ held
that it weuld be unreasenable fer a lesser te refuse to censent te an assigrment of the lease
enlv becanuse the propesed lessee was Chinese ® In Wateh

[page 58]

Tower Bibie o Tract Secdety ¥ Huntlhy Boroigs*® the then Supreme Ceurt held that it was
unreasenable for 2 municipal berough te deckine permissien te the Jehevah’s Wimesses to
use a {public) war memenal hall fer the purpose of a public lecture as te do se would be
discominatery. In Lan Gorkem v Atterney-General! the then Supreme Ceurt struck dewn
regulamens that discaminated against marned women teacher: in the calcnlaton ef remeval
espenses that ther could clam from the Depariment of Educawen when shifang from one
scheel to another In thar case, Cooke | stated:#

[[ln modern wme: discununanen on the greund ef sex alone i o0 controversial, and se
widely regarded a: wreng, that I wculd net be prepared to nfer autheatr to inkcduce 1t
frem such general language as was found m [the parmcular regulamon), especiallr in the hght
of [the sechen authemsmg the making of regulanens].

Privacy protection (s 21 e¢f B®RA)

3.3.13 Protechwen ef privacy, at least in se far as secunty of the heme and persenal
preperty and privacy ef the persen are invelved (s 21 of B@®RA), has leng been a special
cencern of the commmen law*

3.3.14 Turmng te secumty of private prenmses first, as far back as Es#ice v Carrington Lerd
Camden CJ stated:#

By the laws of England, everr invasion of pavate propertr be it ever ;e minute, is a
trespas: ... Papers are the ewner: goed: and chattels; ther are his dearest prepertr; and
theugh the eve cannet br thie laws of England be suiltr of trespass, vet where prrcate
papers are removed and carmed awav, the secret nature of these geods wall be an
aggravation of the trespase, and demand mere considerable damages i that respect
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3.3.15 In Morvis v Beardmore the Heuse of Lerds affirmed this basic approach in refusing to
implt a nght of pelice efficers to reman en private preperty after thet had been requested
te leave. In so helding therr Lordships emphasised that pnvacy of the home “has for
centuries been recognised by the commen law™ +3

3.3.16 ThLe basic atutude of the New Zealand cemmon law in the field can be seen in the
Ceust of Appeal’s judgment in Trangper? Ministry ¥ Payn.*> There the Crewn had submitted
that traffic officers who suspected a moteonst of hating dwven while drunk had an implied
pewer te enter the suspect’s prepertv in erder te require hum to accompany them te a
tesung swmen, nolwithstanding the suspect’s express desire th-at thev not enter the property.
The Ceurt of Appeal (bv majenty) rejected the Crewn’s

[page 57]

submussien. Richmond P (who ultmately dissented) neted that “the startting pont .. _ 13 that
in New Zealand, a3 in the United Kingdem, neither the pelice ner traffic efficers enjor by
virtue of their office anv general fight of entrv onto private land”+ In his judgment,
Woedhouse ] stated:*®

[Slomething much more basic than pavate propertt sights are cencerned fin this case].
Rights ef prepertv i thiz context have the special significance that thetr enable inaroauals
to mantan their right to privact and their onl hberies in general and ther underhne the
value attached to parsenal mﬂependencr: and freedom from official harassment.

3.3.17 lAlereever, frem the muddle ef the eighteenth centurt the cemmen law firmly
mnasted that a warrant te search and seize emidence of ozfcrldmg had to be focused on a
particular effence er offences believed to have eccurred; general warrants (that is, warrants
te enter and see whether the authomhbes could lecate evidence of anv cmmes) were
unacceptable.*® This appreach recerved the imprimatur of the Westmunster Parkament by
resolulon in 1786

3.3.18 Centemperary New Zealand commen law has cleaved to this appreach. In _Awccland
Medival Aid Trurt v Tgylor®® a warrant had been issued te the pelice to enter an abestien clinic
in erder te lecate “any thing” that weuld be “emidence as te the comrmssien of an offence
of abertion™ No particular incidence of that offence was specified and the censtable
executing the warrant seized almost all of the medical and counselling files held at the clinic.
He acknewledged that his purpese was net to find evidence in suppett ef a particular
suspected illegal abormen, but rather to see hew manv illegal abortiens had taken place at
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the clinic. In the Court of Appeal McCarthy P declared the warrant unlawtul fer faling to
speaifv the parscular illegal aberion that was under invesmganen. In se domng he smted,
“Whalst 1t 1s impertant that the police be not fruswated m their attempts to bring offenders
te justice, the law exists te protect the nghw of indriduals as well and we must struggle to
held a fair balance” *! He smd:*

[Tt would be conmary te the rele whuch the Ceurts of eur tradimen have akwars adopted of
protechung the integaty of a mans premises and of vxemng 1 a censervatrre wav the
extenzien of statuterr powers to interfere with pavacy, if we were to upheld the warrant in

this case.

[page 3§]

3.3.19 AlcMullin J held the watrant unlawful for the same reasen.® In his judgment
Richmend [ held the warrant unlawful for its fallure to particularise what items of evidence
ceuld be locked for and seized (if found): a warrant authonsing the taking of “anv thing”
that would be evidence of illegal aborwens failed to inform the eccupant of the climc what
items the pelice were enttlcd to seize;, worse, it had been understood br both the chnic’s
admimswative directer and the police as allowing for the whelesale removal ef the clinic’s
records.

3.3.20 Turmng then to persenal searches, the commen law requires that prier to requesting
a person to submit to such a search a police officer must idenufv himself er herself (if not
in uniform) and inferm the searcher 1n a general war of the reason fer the search and the
authontv fer it (unless there are excephonal circumstances in which it 13 not reasenably
possible to do s0) % This cemmen law ebliganen apples to supplement a statute that 1s
silentt as te such matters ¥

3.3.21 As forinformasonal prrvacy; the Court of Appeal’s judgments in Dyfeeld i Poice (Ne
27" and Mouiton v Police® ate inswuctve. In both cases, the Court had te consider the extent
of the information that the police can compulsorily acquire frem an arrestee in erder to
establish that person’s ident'ty as pernutted br s 57(1) of the Police Act 1935. In the form as
it was in Dgffieid, the s 37(1) pewer was to ebtain “all such pariculars as mav be deemed
necessary for the identification of [the arrestee]”. The Court held that, since issues eof
prreacy were invelved, s 57(1) could net be interpreted to permit the taking ef particulars
fer purposes unrelated to the charge, such as strengthening police recerds for use in
detecting those responsible for other offences or fer use in bullding up a useful cellechen
of personal details fer tracing those involved in future effences. Subsequent te Duffieid, s
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57(1) was amended so as to remeve the connection between the charge and the request fer
denuficatien. Nonetheless, In Moulor the Court held that even a3 amended it ceuld net
conternplate that s Z7(1) was intended to empower the police to delve into 4 person’s past so
as to compile a dessier en his et her schoclng, emplevment record, successive addresses,
familv background, fwendships, medical history, financial pesition, and so on. The Court
held that to allew the collection of information of that kind under pain of legal penalty fer
nen-disclesure weuld consiitute 4 substantial intru sienen personal privact.”® The Court
held that the power in 5 37(1} should be confined to the purposes of recerding details of
the arrestee as a means of idea#ffing him or her, rather than buidding a personal histort.

[page 39]

Obtaining cenfessions /statements from suspects (ss 22 and 23 of
B®RA)

3.3.22 At coemmon law, no statement by an accused 1s admissble against him or her unless
the Crown shows that 1t is veluntary; in the sense that it has net been chtained frem hum or
her either by fear of prejudice or hope of advantage exercisesl or held cut by a persen in
authentv®® That comnion law position has been medified bv statute 1n New Zealand.
Secucon 29 of the Evidence Act 2806 prevides that a statement must not be adduced at waal
if (1) the accused prewides an evidenmal feundatien that raises the queswon of whether the
staternent was influenced by eppression; and (2) the judge 13 not satished bevond reasonable
deubt that the statement was not se influenced. “@ppression” means oppressive, violent,
inkuman or degrading cenduct towards, or treatment of, the accused or anether person, e a
threat of conduct or treamment of that kind ®t It is irrelevant that the staternent mav be
true 2

3.3.23 The Judges’ Rules (1912) are a set of guidelines appreved br English judges in
1912%% (and subsequently appreved and adopted in Wew Zealand) to guide police officers as
to how thev should mnteract with pecple whom thev wish te questien in relation to the
commussion of offences ™ The detail of the Rules cannot be set cut here, suffice it to sav
that the Rules: (1) enceurage the giving of cautions pner to the quesmoning of those whom
the police are about te charge with an offence; (2) discourage the cross-examunation ef
those quesmoned; and (3) set out precedures fer the recording of statements made to the
pelice.5* The Judges’ Rules wete, in effect, given statuiorr recegrtion through the Practice
Note on Police @ueswoning (2087} 1ssued by the Chief Justice under s 38(¢) of the
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Ewidence Act 2€06. That Praciice Note specificallt prevides that it “restates” those rules,
and 13 “not intended te change exisung case law on applicatien of the Judges’ Rules in New
Zealand”. Non-compliance with the Judges’ Rules mav lead a ceutt to the conclusion that a
confession (er other evidence) has been unfarly ebtained and should, as a resuit, be
excluded from evidence

Right te be informed of effence for which arrested (s 23(1)(a) of
BO®RA)

3.3.24 Itis a basic principle of the comrmon law that where a censtable arrests a person
without a warrant, he er she must in ordinary crcumstances inferm the

[page ¢9]

person arrested of the wue greund of arrest.é” The purpose of this general rule was to give
an arresiee the epportunity of giing an explanatien ef anv misunderstanding, with the
1esult that further ineqummes mav save him or her from the censesuences of false
accusatien.®* The common law did, however, accept that where the reason fer arrest was
obvieus, or where exigent circumstances required, there was no need for immedate advice
as to the reason for arrest %

Right te be brought before a court without delay (s 23(3) ¢f BORA)

3.3.25 The classic common law position is that “it is the dutv of a persen arresing anv
one on suspicien of [an offence] to take him before a justice as soon as ke reasonablv
can”.” The cemmen Jaw case law emphasised that it was quite improper t® artest a persot
and delar bringing him or her befere a court in erder to faclitate the belstenng ef the case
against him er her (br, for example, allewing fer the gatherng of witnesses, ! or holding the
arrestee pending malking of ineuiries. ¢ er the conduct of an interview). ? The esseniial
common law posimon was summarised by Richardsen ] in K # T¢ X as being that “ne one
who i3 arrested and charged with an offence can be detained anv lenger following arrest
than i3 necessary to bring that person before a ceurt en that charge™ ™ While the rigour of
the commen law appreach has been diminished somewhat in England in recent vears, 7 it

4

still represents New Zealand law. ™
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Right to silence (s 23(4) of BORA)

3.3.26 In Elder v Eranr, the then Supreme Coust held that at common law every person
enjovs the nght to silence, in the sense that neither a pavate person nor a constable has anv
power to demand answers to queswons put to another person in the behef that he has
commutted an offence o1 is under some other form of lLability,” a staterment that kas been
repeatedly endorsed over the vears.™® Sechion 32 of the Evidence Act 2006 reinferces this
basic tenet of the common law by prehibiting a prosecutor from inviting the fact-finder at
tnzl infernng suilt due te an accused’s pre-tnal silence.

[page 61]

Right to natural justice (s 27(1) of BORA)

3.3.27 Traditonallv the common law recognised that bodies and tribunals dealing with
cermin wghw, interests and obligamons of the ciMzen wete required to act in a judicial or
auasi-judicial manner i making their determinatons. The fundamental precedural
pretection was that such bodies would act in accotdance with “natural jusmce”. Whle thas
phrase was, from time to mme, the subject of somemmes trenchant criticism in the case
law, ™ the phrase has stood the test of time. As understood at common law “natural justice”
tequured that the body or wnbunal must conduct a fair and fall hearng in an imparkal
manner® In the latter third of the last century, the courts moved away from the largelr
unhelpful question of determining whether a bodr or tribunal was acting judicially or quasi-
judicaally, and expanded the teach of the natural justice concept into a wider field, although
emphasising repeatedlt that the precise content of natural jusiice obligations on a decision
maker would wary depending on the subject-matter.

Other rights and freedoms

3.3.28 In addiion to the B@RA-equivalent mghts outhned above, the common law did,
and continues to, recegruse other human nghts not found 1n B@RA. Among othess, the
common law has traditionally protected the follewing in whole ot in past:®!

s Property rights?®2 (including Maos customary rights);3

e  The principle against rewospective law (esther than cuminal law);

*  The mght to a livelhood/trade;*

° The sight te subsistence;3*

(page 62]

o The sight ef access to ceurr™ and legal adwice;s
s  Famulv rohts; and
o The sght te persenal repumuen

MSC0030071_0014

Page 14 of 14



