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24 the Intemational Covencint on Econontic. Social and Cultiral Rights

Martin Scheinin, while agreeing wath 1he decision, believed thar greaer weight
ought 10 have been vocorded to Article 1 in the inerpretation of Article 25:

| shire the Comnunce's conclusions in ielsuon to all uspects of the :ase. On ope particular
point, however, §lined thig the Comminee’s reasoning is mot fully consisteat with the gen-
cral hne of its g In panagraph 10.8, the C mmyop

ily, emphaazes the indiv idwi) natate of righes of panicipation uader article 25, In my view
there are situations where urticle 28 calls for special arrungements for nghis of partegxi-
1on to be enjuyed by iesibers of minwrities and, in panticulas, indigenous peoples. When
such & situston ries, it is ood sufficient under wiscle 25 1o afford individial membees of
such comummnitics the 1mchvidiad rght to vole in general clectems. Some formes of local.
regonal or culural ulonomy may be calbed for m order to comply with the requiremem
of cffextive rights of participiion. As is emptiasized ut the ead of paugraph 103 af the
Views, the nght of scif -descrmination under article | gifocts the inicrpectation of article 25,
This obiter staterem represciils, in my opinion, proper g nilion of the infend {
between the vanous nghts protected by the Cosenant. including article | which according
10 the Commiittee’s jurisprudence canfot. on il vwa. acrve iis the bissis For individual come
munscations undor the Opstonal Protocol =

Invoking Article |1 in the interpretation of other ICCPR rights s an impor-
ant and creative means of sccuring partial protecton for some aspects of the
right of self-detcrunation. as long as the 1IRC insists that Article | proper is
non-justiciable. 1 is a route which the CES(CR muy be tempted to follow under its
own Protoeod for individual communications,

The brader questiin reowins. however. whether the HRC is correct 1o dis-
miss Asvicle 1 claims per se—and whether the CESCR should ke a differemt
path. Article | of the First Optional Protocol w the ICCPR provides tha com-
plaints muy be made in respect of a violation of any’ ICCPR right.™ Anicle 1
complaints are thus not expressly cxcluded. The HRC's restrictive approach rests
on a fallacions concepiuatization of self-determinzinion rigghis as exclusively ‘col-
lective” and 1hus as inappropriate for individual vindication, and on an overly
restrictve approach 1o standing.

In an appropriste case, where the authon(s) of 4 commumcation ts recognized is
the legiumate representative of 3 "people’, it is hand 10 see why a hlanket insdmis-
sitality rule should be upheld. Colleclive rights can only be cajoyed by individuals
whao comprise the group, and the general interpational law' on self-detenmination
contains certain principles to nkentfy a people’s Icgmmule representatives (such
as through recognition by a rclevant regional org. or UNp Jures).

10 a0 carly case. the MRC dismissed a complant brought by a Cmuulx.m indig-
enous leader (a Grmnd Captain of the Mikmag iribe), but appenred 1o contemplise
that, on the fight facis, a clainy may be admissible if 4 person “is authorized w0
act i representative on behalf of a group.”’ I would renxain ncecssary for the

* Diergaanh 10l v Numidia, Todividual Opinionof Martin Sch [ts-265

" Opoosal Prosocol 11 the Intereinaal Covenant on Cisil and Politbcul Righns (adapecd
16 Deceniber 1966, 999 UNTS 171, sntered usto fune 23 Maech 1976)

OAD, (The Mitmay Tribad Seciers) v Caunde, HRC. Coaunsidcalon No. T8/1980 Q9 July
1984, 1K:2)

Article ! und Article 25 25

person o prove that sthe was individuudly affected by the viatation of the group's
riglts. but thist 100 is conceivable in the right case. Under the Optioosl Peotocol to
the l['ESCR funlike under the Optiona! Pratocol to the ICCPR), there is express
1ons 1o be sub d on behalf of groups.* lending fur-
nhu suppont 10 the view that oollective claims of self-determination vught to be
recopmzed.

for

Article 1(1)
“ALL PEOPLES”

There has been long-running debate aboul the meaning of "peoples’. As the fol-
lowing extracts from the drafling records suggest, the imended ing ol the
phrase 1s somewhat uncleur. given the signilicant differences ol epinion expressed
by sies, Attempis went vaniously made w undderstand the term by reference to
the legal status of territorics, the inherent charactenstics of groups, ar the aspira-
tions of political moviements:

37 hiwas said turther that the nght of sclf-detenmination might alsobe undersicodto refer
W peophis at presen strugpling lor thewr indeyendence. The vicw was evprensed that the
Commission should define kclt-determunation and shoald atlcmpt to decide how far mere
ACpurisl ar vaguc aspi o self-gonerminent shwold be included i the
conoept

8. Soine members eapressed the view that the right of peoples 1o seli-detcrmination was
also apphesble 16 peoplex which had alrcaly formed independent national Siutes whewe
indeumkence was tluratencd.

40 The opmion was expressed that 1t was unnccoskary to attemgt w0 define
self-detenmination, wiich should he procliimed for all pevples with special emphasis on
the peoples of Non-Scli-Governmng Terntones.

41, With reganl to the wonl “peoples’. it was ssid Ihat no distiction should be mande on
the grounds thut pougles were under the sovereignty ofanother country. this they lived in
8 particular continend, thid they were independent temuunes of were w ittin the 1emitoey of
a sovercign Stale.

42, It was also sanvesied thu ‘peoples’ should be uiterpreted 10 nwan all peoples that
could exercise the right of setf-letenninaion, that such i people should inhahsl a compact
temitory and that sts membors should be related cthnically or in some other way.

43, (Whet views were tha ‘peoples’ dimwid upply (o Lage compact national groups; thiat
the right of seif-determinsiion should be granted only 10 those who ruxke a couscious
denuind fior t; and thal peaples who wene poliniaitly undeveloped shoukl he placed under
the pr ion of the [ ) Ti hip System. which would preparc them for the
excreine of the nght of self-delerminision.

“ Nuwm Rights Couscil, Opcanul Prvccol to the Internuinna) Cove it on Ecomomic, Suciol
ond Cubtusial Rights ladoecd on 10 Diecemnbicr WA cntcred intn fore § My 201 3), Arsicie $12ich)
™ Comimiaiun o Huniao Rights, B/2296 (14 April-14 June 19320, 5-6 {37, 18, 4043
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The core af s&lf-determination was cemaknly seen 1o involve colanial simatons,
but: 121 did nol neccssarily exlmusi the conoepl of peoples:

30, Much of the discussion s article | had related ehe question of sclf-deermination (o
b eolonial imsie. i vhee was anly because the penpries of Trus and Non-Self-Gow. e ming
Terolories had nod vet mained independense. The might wouldl be presloimed tn the sov-
enani~ &% 4 vmiversal right for all dfime. The dungers of including e amicle hid been
1wty theil The right couled and o hedn miswséd, bot that cdid net imyali-
g thal the wreicle wis nol concerned with mineities or e right of seves-
sde, a0 thae Tesms ‘pedphes’ and ‘nnfois' were ot inended 1e cosvr sach quescons.

Some delegations wished self-defermumnation to apply to "nalions” in addition (0
peoples’

44. It was Ihoughl. by those who wished Lo inclmde a nefercaoe (o 'nations” in Lhe article
10 be insered in the covenants, thin this addition would result in a more pracise and com-
prehensive stalement of Uire principie. I was pasmted vt 1hat General Azsembly resolntion
421 (V) had referred Lo “peoples and nations' and 1hat ecsolution 545 { VI, now hefiore
the Commmuzsian, alse referred 8 “penples and nations” i e first and second paragraphs
ol the presmble 10 e Tesolition and i perayrg | af 1w opeeitive it

Fikewise:

10. The lest of she clause. iy il appeancd in Geeerul Assembly resedufion 545 (VL
read! Al peoples shall huve the eaghn of selfdeterminuion.” The werds "l muioss” were
added in order W emphozize the universil charsctes of e right. There veere nations which

had formerly been sovereignbur were nolonger masters af their ewns desunies: and naisns,
wnw indeperlenl, which might lose ke right o selF-detcrnanatien.

Reference 1o "nations’ war subsequenily omitted. The wider torm “peoples” argu-
ahly already encomkisses nuny “nations’, although not necessanily ‘natinns’ cone
sliltted by sub-state minorines.” Difficalty in identifying ‘peoples” resulied in a
comprowise in 1955 10 ieave it wndelined. ajbeil iubject to a general understand-
i Wb diRarites were nod covered by i

%, The wimi ' peoples’ wisamikenaaci! Lo peaples in il oeoanes and erriories, whether
indcpendeiid. Wust oF nod-seli-geyeming. Suzgestions were mxke Lo the cfiod thet 'pooples”
shuuld apply @ arge coaopser ainnal groaps™, toethnie, religiocs or linguesoe mineriies®,
to racial s inhabsling well-defined femmitecies . eto. [l was thoughl however, lhat the lenm
‘pogles’ showld be undersoed in s mesa geners| sanse and thit no definitinn wis mecessany'
Furtliermure, the pight vf waneniaes was w sepuraie problen uf gea complaity.™

On becoming partics 1o the ICESCR, o number of states lodged meservulions or
declarations on the scope of Article |, Mast prominenily, india declared Lhat
the fight applies 'only 1o e peaples vder foceign domination and 1hal these
words do not apply to sovercign independem Stues er o a sectisn of a peeple

* IINGA Thiil Commillee, A7 ¢R Beceriber 19553, L.

* Comméaionom Human Rights. 22256 (14 ’lﬁ'l—l#!m 1957156 144|
“ UNGAOR, 472929 (] Tuly 1%55),42. See ey bebms,

M Sex furlber beho. B UNGAOR. A/ZD2 (0 Tuly 1988542,

Arvicle ! and Article 25 27

or nulicm—whitch is e eosence of national integrity”, Thal sztement attracted!
objeclions [vom France. Germany. (he Newherlands. Pakistan and Sweden. prin-
cipally an the basis that it apached impermissible conditions or Timizations on ©
right which applies i@ all peoples and nol only thaee ungler foreign dominaiien,
Bunglaebesh also. unclersioad Anticle | as upplying in ‘the historicul comex| af
coluninl rule. administration. foreign domination. occupation and similar situa-
o' attonsting ohjedions on similar prounds frem Frunce wnd the Netheriands,
whe larer on thie basis thar e Banglsdeshi position wis inconsisiem willy the
Drecliration on Friendly Relations 1970

On ratilication. Indonesia devlured thal Article | does ‘not apply v a scotion of
people within a sovercign independent state and canna be construed as author-
izing or envouriging any wion which would dismember or impsiir. totally of
in pan. the 1ewmitorial integrity ar palitcal wnity of soversign and independent
states’. kn support of Lhis view, il invoked the Declaration en Friendly Relations
L9701, the Declicatinn an the Granting of Independenee w Cokniil Ceuntrics ancl
Peoples. und the Vieana Dec lasation and Program of Action 1993, Thaikind simi-
larly declared that Article 3 1) “shall be interpreted as being compatible with that
expressed in the Vienna Declaraien”. Neither declaanen atracted objections. in
conlras o the Indian and Bangladeshi stdements. The luiter provoked gresier
reactions beciuse it soug il Lo exdisde 1he right of selfl-detemiinalion of Lhe peo-
ples of independent states, whereas the latter less contraversially cxcluded unter-
nal minority self-determination.

The shsence of a definition of ‘peoples’ was admiticdly thought fo muke it
“dilficuli for the prepused human righis cemminee or any machinery esiab-
lished 10 w1 in any particular case’ ® The wéaly bodies huwe noncthéless
eiven shipe and form to the lerin “pecples’ over ime. The CERD™s General
Recommendotion No. 21 of 1994 is the most cxplicit grzmml statemenl on the
scepe of self-deiermination by any of il reaty bodies:

4. In resperof the self<kerermination of peapbes mvo aspeos have to be distinguished. The
right to sell-detrminution of peoples has an incmal aspeg 1. that is w say. the mghtx ul all
reopkes o pursue freely Lheir ecemimic, social and cultural development withoul eumide
intefererer. In et vespeet iere exiats a link with the viglu of every gitizcn i wke puet in
e coujuct of pubilic afTairs al uny level, i< referved bo i untivle Slied o the Intemativoal
Cervention on the Elimination of All Fommis of Racial Biscrininuion. In comsequence,
Crvwermnienis are 1o ropresen the whode populacion wil heul disibotion @ 19 e, codour,
descent or national or cthinic ongin, The cxiemal aspectof sclf-<doemmnouon ioeplics hat
all peoples have tbe right 1o detzrmine freely dveir politicn] s and deir place in the
intermenng| comenunity hised npon the prnciple of eguil Tights and eazmplified by the
liberadion of peoples from coloenialisn and by e prohibidion (@ whject peuples 1o alicn
satbjuigation, dosinatioin ad axploiatie

“ UNGA Thitd Commitlee. ADOTY (8 Beserder 1355% 12
" Conmwitiey en he EBminglion of Ruizl Disximination (CERDI. Geperal Recomesndaion
21 Righioa sell-deserminuiion. &e3 1718023 Avguel 19200,
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28 The International Covenant on Economic, Social and Cultural Rights

The inernational law of el seli-Baermivation may nov yet require. hoveever.
full democratic political governance of thie state for Ihe benetit of its people. with
the emphasis instead on Frecdo lrom foreign interierence. the sovereign equality
of states,™ and various rights of palilical participauion which do noi ukso presup-
ot a pruticular political systenh. Practically. haweser. dermocracy is the form of
governanee most compatiblc with such rights.

As repards emernal self-determinanon. in its Kosove Advisory Opinion
2010, the Iniemational Court of Justice (1C8) ailirmed (hal it ingludes “a righl to
ndlependence for the peoples of numescll-gowerning termilones and peeples sub-
ject to alien subjugation, domination and exploitanen’.** It found it unnecessary,
however, 1o consider wheiher any aaher groups ¢such as minorities) were entitled
{0 sell<letenmination, Qlher 1C) cases invilving self-determination were ikewise
limited 10 sicrular situations o ' celonilism o eccupation {such as Nomibia, East
Timar and Palestine).

Tit the Queebec Secessioni case in 199R. 1lie Canadian Supreme Counl shared the
CERIY's clossitication of sell-detennination into imernal and external varictics:

126, ... The rccopnized mources of dncmasenal lew  csiablish thin the right to
aelFdetenminetion of s people is normally fulfiled through inlemal selFdeterminatior—
a peopde’s puminr O s polie, scoaoense, socwl and auliucl dévelopment wilhin the
Trunewerh of an existing slale. A right (o gabesial sell-determination (which in (his case
ewesmially wkes the Forn ofthe aszerton of wrigh w unilieral secessioap anses in only the
1ot exietne of cases aml esendhen. under carelully delined cireumstances."

Internal self-Jetermiunalion is ordinarily excrcised thinugh (he population cnjoy-
ing poluical represenation wnd dghts of equality and non-discriminaion:

138, While the fnreriarioned Covencnr an Ecomenntic, Seoctal s L alierad Bighs snd the
tncernavions! Covenans on Cial und folisicel Kigfs de not spesitically refes to the pro-
eetion of temitoriid imsegrity, they boch define she ambil afthe right to self-determinzrion
in terms Ut wre nommally atsnobh: within the frmeanrk of an cxisting sute. There
¥ no necessary incompitibility between the muintensnce of the wiriorial inlegrity of
existing states, wchading Conaeda, and (he right of o “people’ w achieve u full meare
of @lldetevinlnstlon, A wae whoee gavemanent repdesenis the whole of e peaple o
peophes resident within is tesritory, eni a basis of equlny and witheur disz:rimination. and
respects the pringiples of sl f-denceminagion ils its oan ingermal amangemignis, is entitkd o
the protection uadcy intemaioan! kaw: of ris termvomnl imegaty.!

According to the Supreme Caurt, external self-determination is limised to three
SilLamhOis:

138, Ins surrmary. the: intevmutional Tew gl v sell-dercrmination only generings, ot best,
a g to exicmal scif-dotcrminaten 1 sitwaiions of fonner colonics: whoit a poople is
el & for examiple under foncign miliuey occwsutin; or wikre 8 defiieble group

% Thlires and Eure. 'Self: Delerminadiea’, n7-

3 Arcomdamee with Sl Eane ol Llmideite el fore of inedepende are i Respect of
Kosoves { Adurarry Gppaisind € Kosero Adiisen Opruos®|, 22 July 2018, (201} ICT Repesis £03, [79]

“ Refeceme e Sriexsinu e Qrebee [1998) 2 3CR 217, [126].

" Referenice v Sevensinol of @oeber [(92312 8CR 217.[i34].

Article | and Article 25 29

s dealed meiunglul oo i gasernnient 1o pueae their polibeal, ecomsnie, sxial wid
cultiryl develspmend In ol three situstions. the: people in questien o cntutled to o right
tiv exnserny] seli-determinsrion bocause they have boen denied the ability 16 exert inlernatly
sheit rigln 52l feelecerm inatiom. *

The Count letft open the possibility—uavoided amid declred controversial by the
ICY in the Koxovn Acdvixory Qpinem=—of reinedial <elf«letermination for groups
whose righs are systematically violated. On the Tacts, the people of Quéhec were
not such a group, Under the nighit cond

Ins. however. persecuted minorities may
be enlitled 0 exercise selderemminaion through secession, hevond onlinary
rights of pelitical participation and minorily coliural righs. As discusscd laicr, the
African Commission s cxpressly wimitted the possibility. but in no case 1o date
has i wpheld such right on the faces.

As Nowak presciemly olwerves, T imemal seli-deterrninaion requires the
observance of various politicall righis, ‘Tt conlains the secds of a right of rewolu-
ion sgainst dicualorships thae systeratically sl grossty vielae human sighis’ .+
A coneeplual 1ink nay be druwahere to o clsusc of the preamble 1o 1he Dniversi
Beclaration of Human Righes, which stues:

Whereas @ & cssential, if mom 5 not o be compelled © have recourse, a5 o ket reson. to
rebel ion zigainst tyrinny' and oppression. that heman tights showkd be protecied by e nule
of luw. ..

MINORITIES

Histerically, stite provtice has been equisweal on whether minorities are entitled
to sell-determination. { The definition of minoritics is considered in the chapecr on
Aricle 13 ofthe [CESCR.) Sinece the time ol the League of Nations, yuesiions of
minoeity protection und sell-detamiinalion were ofien co-minghed in sialions
wlhiere a slote ks in wransition. as the Aafend Isfands case ol 192 susgests:

THE FRINCIMLE OF SELF-DETEKRMINATION AND THE RIGHTS OF FEOPLES

-.. Paositivie Imzrnaiionad Law daes. not recognise the sight of muional greups, as sach, 1o
sepanite thcmsclves from the Stale of which they Fosm part by Lk simiple cxpression of a
wish, any mare tun it recapnises the right of oiher Siates to claim such 3 seiration.

Cerierally speaking, the gt oo eefesal of e tghtie o pomion of its papulaicn ofese-
mimng its own politcal Fuse by pichiserle or by some othes methed, 1, enclusively, an
aluibuie of the sivereigmy of every Stse which is dkefinilively conditme]. .

DE FACTO AND DE JURE CONSIDIERATIONS. THEIR INTERNATIONAL
CHARACTER.

3. h musa. howover, be obsersed that all ihiot has been said concermng the atnbules of the
sovercignty of 2 Stite, generully speaking, only applics 18 a nwiina which is definitively

“ Referme re Secession of Oneber [1998]1 28CR 217, [138]
< Miofred Mowak, TN Cenenans wr Cviland Polinicad Righrs: CCPR Comunsmnary (2nel edn. NP
Engel. Kehl. 20830 1"CCFE Crmmentars ' 2.
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NATURE OF STATE ODLIGATIONSS

Article 15 not only requires stares 1o retrain trom interfening with the rights of
iindividiials and groups 10 pasticipate ia cubural Nife, i aled imposes posivve sbli-
galions o states Lo take steps to ensure such partic pation. According w General
Comment No. 21:

The right 1o take pmirt i cullamal life can be characterce ak o freedom. In srder for this
right 1 he ctsuresd it reyuires from he Siste Parey bodh alsteniion (L. mor-inerfenie:
with the exgwise af culluc) pracices and with a0c@xs 1o cullund goods and <éracés) ad
positive aclivn (cnsusning precomlitions foe purtecipadion. facilitativn amd premolion o cul-
wieal Jife, and, aceess 10 ancl preseration of cofural goods)®

More specifically, the Comminee haz analyzed state obligaions under Amicle 15
in terms of the abligitions 10 respect, pratect as Tullfil the righu:

The right of ewecyouwc Lo lnke parl o cultural lite. fike 1k ether righds cnstuined in the
Crwenang, imposes lbwee 1vpes of level: of ohligations on Siales Partics: 1a) the obliganon
1 respect: (b) the oblipmion w protcet: and (o the obligation w» fulfil. The sbhigition to
resgent reguires Sties Pantics to refiin from. inlerfering, lirecily or indirecily, with the
cnjoymnen ofihe righe to ke partinewlnieal life. The obligmion {o pretect sequises Stanxs
Firties W 1ake sleps W prevent third pasties {rwn inderfening, in the cight w ke part in cul-
wral |ite. Lasily. e obligazeen to fulfil requires Stacs Partics 1o 1ake apprepriake begisli-
v, adimi nisarative, Juudeeial, udgetary, prommotionil amd aler measirex amed a the full
realizanon of the right enstened in Article |5, parsgraph Wai of the Covenant

The Commilrez has also autlined the "nevessary conditions for the full realization
of the right of everyone 1o 1ake pact in cullural life on the basis of equality amd
nen-diszrimination” . indicating (hat the right 1o take prutin cultural life reguines
availsbility, acvessibility, acceplability. adaptabihity sond appropriatencss of cal-
wural froprammes:

48 AviferdnTin s the peesence of culurs] goods @nd services tha ane open [or every-
ane toenjoy and benetic frome includling libeasiss. musewins, theatres. cimemas and sports
stadiums; lileralure. including folklone_ and the afix il forme.: 1he shared open spoces
cssenaal to culural inteeactio, such as parks. squands, avemues and streets; nature's gafis,
suelh s was, kikes. tiees, mountaing, forests sinl nalere reserves, i luding the Mo wnd
fauna found there. which give netions tierr character and biodiverscy: mengible: cultural
gornle, sy s languages. coonins, Bailitaany, beliels, kiowledge and hivos v ax el as
vitluex, which make up sdenity wid comgitnire 10 Ihe culiugk diversty of mdavidualx wid
comimuwnities. OF all the culiueal goods. one of special valie is the productive intercultueal
Linshap thar arises wheye diverse groups, munedilies and commuaanes can treely share the
S0IMC 1CImi0ey.

th) Aemensifuliy consias of ofective and concrre opportuoities foe individuals acd conoe
munitbes 10 enjiy euliare (obly, within physical aod Anissos] rench For all in doth wrbars

¥ CESCR, Generul Commenl Na 2

¥ CESR, Ceneral Coanment Nis.
Yigns i e detad,

¥ CESCR. Generinl Commem Mo 21, 116k

48). Soc Turther [49]- 55T, vy laich wc x Lhe rekevas) vhliga-
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