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Hearing opens with waiata and karakia timatanga by Ngati Whatua Orakei

(10.03 am)

REGISTRAR: This sitting of the Royal Commission is now in session.

CHAIR: Nau mai hoki mai ki nga huihuinga matua o te Komihana Roera. Good morning and
welcome back to the second week of the hearing of the Royal Commission. Good morning
Ms Janes.

MS JANES: Téna koutou Commissioners and all other attendees. Our first witness this morning
will be Mr Kerry Johnson which is an anonymised name. His evidence will be led by Ms
Sonja Cooper and counsel assisting is Kerryn Beaton. I will turn over to Ms Cooper.

CHAIR: Ms Cooper, Ms Beaton, good morning.

MS COOPER: Ata marie e te Tiamana, t€na koutou e nga Komihana, t€na tatou katoa,
ko Sonja Cooper ahau. Good morning Madam Chair. Greetings to all the Commissioners
and greetings to everyone here. We're going to commence with the evidence of Kerry
Johnson.

KERRY JOHNSON
CHAIR: I'll just let Mr Johnson know that we can see you well. Can you see us?

A. Yes, I can.

Q. Good, welcome, welcome to the hearing. Thank you for attending.

A. It's all good.

Q. I'm going to leave Ms Cooper to ask you the questions now.

QUESTIONING BY MS MS COOPER:

Q. Kerry, as we discussed earlier --

CHAIR: I'm sorry, we haven't done the affirmation.

MS COOPER: That's right, he needs to be affirmed.

CHAIR: Sorry, Mr Johnson. Can I just ask you if you will take the affirmation please. Do you
solemnly, sincerely and truly declare and affirm that the evidence you will give before this
Commission will be the truth, the whole truth and nothing but the truth?

A. I do.

Q. Thank you. Now it's Ms Cooper's turn.

QUESTIONING BY MS COOPER:

Q. So, Kerry, as we discussed earlier, if at any point you need to take a break, you just put up
your hand or say, "I would like to take a break" and we will have a pause. But we'll start by
you confirming that you were born in 1972, weren't you?

A. Yeah.
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And at a young age you were said to have an intellectual disability and that still means that
you have difficulties with reading, doesn't it?

Yes, it does.

The first thing that we're going to talk about today, Kerry, we're going to work through
where you were in care and what your experiences were there before we talk about the
settlement processes. So, the first place we're going to talk about is Marylands School,
which was in Christchurch. And you went there when you were just seven years old in
January 1980. Is that correct?

Yeah, it was.

Can you tell us a bit about your memories of Marylands, again just as much as you feel
comfortable talking about. First of all, do you remember who that was run by?

Yes, it's run by staff members and the pastors.

So, this was a Catholic school, wasn't it?

Yeah.

And the brothers were St John of God brothers. Do you remember that?

Yeah.

And you were there until February 1981. Can you tell us a bit about what happened while
you were there?

I was abused. I was raped. They used to come into the dormitory, grab me out of bed, take
me back to his room, back to his house, you know, and he made me do things to him like
suck him off and he used to bend me over and do shit behind me, and then he used to grab
another kid or grab both of us at the same time and make us do it to each other and then
he'll make us do it to him and then he'll do it to us again.

It's hard to say, you know, talk about this, but I just want the world to know that,
you know, I was, you know, I was just taken away from my mother, stuck into an
environment where they raped me and made me do things to him, you know? He used to
come in our mouth and yous are -- it's just sitting here talking about it, yeah no, it is hurting
me now, you know, it's making me, you know -- yeah, I'm just sad, yeah no, I'm just sad.
I'm sad really at the moment, you know?

You don't -- living in that environment was the hardest thing I ever done. I had to
survive, and you were stuck into a place where you're taken away from your family and
they put you in an environment where they hurt me as a kid. Yous don't know that, you
know, I was expelled at five. I'm going to tell you where it began, I never told Sonja

Cooper, I never told anyone. My nightmare began at five years old at primary school in
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Ashburton. That was done by the principal. They kicked me out of primary school after
three days because I was beating up the six and seven years old to take all my fuck'n
frustration out on. Then that's when they took me off my mum at seven.

Now I sit here and you want me to talk about what happened to me but, you know,
how would you like if your life was taken away from you? How would you like someone
fucking you in the arse or, you know, abusing you. It's taken me so many years to come up
and talk about it, but I've put my brick wall down, now it's time for the world to hear what
happened to me.

Kerry, we'll put up a document now so that we can see the complaint that you made to the
St John of God brothers. So that document is a complaint that you made about your time
there. We just repeat you were seven when you went there. So, you'll see there, Kerry, it
referred to two different brothers who sexually abused you. Is that your recollection that
there were two brothers who sexually abused you?

Yeah.

And so, you said that the first one abused you twice?

Yeah.

And that involved touching your penis and then you had to perform oral sex on him. Do
you remember saying that?

Yeah.

And then you talk about what you've talked about before the rape. And then you said there
was another one. I'm looking at 1.4, another one who had glasses and he was like a
chaplain and you talk about three times that he sexually abused you and they're all the acts
you've already described.

Yeah.

Then you talk about the staff member who made boys do it to one another. You remember
saying that too?

Yeah.

You also talked about the physical abuse that you had there. Do you want to talk a bit
about the physical abuse, Kerry?

They used to beat us up, give us hidings if we didn't do as we're told. If you didn't do what
they told us to do they'd beat us up.

This was the brothers was it, Kerry?

Yeah.

And you talked about psychological stuff as well. Can you talk a bit about that?
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I'm just,-- I'm just angry.

Yeah. Do you want to move then on to Campbell Park?

You know, sitting here my whole hands are sweating up, twitching, I'm feeling hurt.

You let me know if you need a break.

I've got a split personality. I've got ADHD.

Are you all right, Kerry, do you want to carry on?

Yeah, just -- yeah no just carry on, I can, yeah, get it over and done with.

All right, okay, so let's move to Campbell Park. So, in March 1981 you went to Campbell
Park School and you were there for six years?

Yeah.

So up until 1987. And most of that time you didn't have any status with Social Welfare but
at the last year in 1987 you were a State ward. Again, as much as you feel able to, Kerry,

I want you to talk about your experiences over those six years at Campbell Park. So, let's
start with what happened to you in terms of physical assaults?

Yeah, all right then. Campbell Park was the worst place I've been to. They didn't just rape
you and do things to you, they beat the daylights out of you. It wasn't just the males, it was
the females as well. Like I said to Sonja Cooper, it wasn't the females didn't hurt me like
the males did, but they told me that they'd -- still you're in their care, but the females didn't
hurt me, it was the males that the hurt the most.

So, Kerry, in your affidavit you said that you were kicked, hit, beaten with planks of wood?
Oh yeah, you were beaten the daylights out of you if you didn't do as you were told, or
didn't, you know, they'd just beat you, or sometimes they'll strip you down naked, make
you stand out in the cold for hours. Sometimes they'll put us in a cave, there's a sort of
cave, like a refrigerator, it's like outside down the hill, this little cave, you'll be naked in
there for hours. When you come out you're like cold as. They didn't care, they just made
you go back to bed.

What would happen if you ran away, Kerry?

They'll give me the hiding. Itook off a few times from Campbell Park. I got lost because,
you know, it's out in the country and they found me and took me back and they gave me the
strap and the cane. Sometimes they'll do things to me like rape me. Talking about
Campbell Park is the hardest one because that was my nightmare. I was raped, I was
fucked, I was made to do things, my best mates were made to do things to me. I thought St
John of God was the bad one, but Campbell Park was the worst.

When you're nine years old wake up in the morning and go to breakfast and you
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see GRO-C

And then yous all sit there and then you ask me to talk about this kind of stuff;, it's
like, you know, how would you like a male making you and your mate do it to each other?
And if you didn't do it to each other, they made you stand in the cold or they'll beat the
daylights out of you. So, I told my mate to do it, you know, I said just "Do it brother, just
get it over and done with so we don't get the hiding, just do it to me, don't worry about it",
you know? It happened to me until I was like 13.

And you say, don't you Kerry, that the staff used to get groups of boys to beat you as well?
Yeah, [ was the young one, there was a few of us used to get beaten up by other boys. But
then I got harder and harder, I become harder, I became an angry man. I became angry to
the world, I blamed the world for what happened to me.

Just talking about the other things at Campbell Park, you talked about bullying and threats
and hearing boys screaming.

You know what it's like when you hear someone screaming? It's like when you hear them
screaming you know what's going on. You know what's happening to that boy, he's just
getting raped. That's what I felt when I first got it done to me, I screamed. Then when you
hear that scream it's like he'll come back to his dormitory, into his little cubicle, and us boys
used to go and sit in there with him because he's crying. We hold him, hug him, we just say
to him "We know what you're going through mate, you're just -- you're fresh meat, that's
why they're doing it. But after a while you get used to it".

We talk about what your records from Campbell Park say and they talk about you being hit
by other boys and they talk about sexual behaviour between the boys. The records also say
that you had a lot of problems, including wetting the bed?

Yeah, I used to soil myself. I was afraid to go to the toilet. I was afraid to go to the toilet at
night. I used to piss the bed, I used to shit my pants and they used to call me "Pooh-poohs"
that was what the kids used to call me.

And the records also say that you tried to kill yourself at Campbell Park as well, didn't you?
Yeah, [ was cutting my arms, that's why I've got tattoos on my arms, [ used to go to the
woodwork room and grab a steel and take it back to the house and cut my arm up.

Is there anything else you'd like to say at this stage about Campbell Park, Kerry, because
we'll move on to Templeton Hospital?

Campbell Park, I'm still waiting 16 years for this crap.

Yeah, we'll get there. So, the next place you had a short admission to was Templeton

Hospital?

I still have nightmares over this becaus
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Yeah, a couple of hours.

Yeah. So, tell us about those couple of hours?

The first day I got there they beat me up for them hours. I couldn't handle it no more so

I took off. My brothers and that were chasing me, yeah. They put me in a padded room the
first day I got there for them hours.

You talk about you being the only young person there and that you were --

Yeah, I was only the kid, I was stuck in with adults.

You say you were being sexually propositioned by some of those adults?

Yeah. ButI wasn't going to do it, they wouldn't have done it because I would, I would have
stabbed. That would have been my first thing, you know, self--defence. I've had enough.
Then you have the first time going to Stanmore Road in January 1987. We know that you
were in and out of Stanmore Road. Tell me what you remember about Stanmore Road?

I was always in fights, yeah. When I first got there, I attacked the first boy I saw. I beat
him up, then they stuck me in the secure unit. I spent most of my life, most of my time in
the secure unit, because I was a violent boy, I was attacking every person, even the staff. |
was attacking them.

Can you remember why?

Because I didn't want no-one to touch me anymore and I didn't know if they were going to
do the same thing to me what Campbell Park and Son of God doesn't to me, so that's why

I attacked first, then, yeah.

And you say in your affidavit that at Stanmore Road you were able to get drugs and alcohol
and cigarettes?

Haha, yeah.

How did you do that?

The staff used to give us cigarettes, they used to give us six cigarettes a day just to calm us
down. Tused to go down and I used to take off from the boys. It was so easy just walk out
the door, walk down the street and you're on the run. I used to get my drugs off anyone,
you know, anyone on the street. But the smokes we got them supplied to us by the staff.
We'll shift you then to Sunnyside Hospital because in between going in and out of
Stanmore Road you went to Sunnyside Psychiatric Hospital. So tell us about your
experience in that psychiatric hospital?

Padded room, beat me up, tie me to the bed, inject me with some shit, knocked me out.
That's all I got was hidings.

When you say "hidings", who by, Kerry?
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The staff, the people that are taking care -- it was like I shouldn't have been in there, it was
like for people that were sick like, you know, they're not all there, they were real sick
patients. Ididn't even know why I was in there, they just said I was out the gate, out of
control.

And you talked about being given injections?

Yeah, it was like knocked me out.

Whereabouts on the body were you given the injections?

In the arm.

Is that while you're tied up?

Yeah, so they can just inject me, like that eh.

Anything else you want to say about Sunnyside?

Yeah no, yeah no, I'm just trying to, you know, my hands are like tensing up at the moment.
Yeah.

It's like hard as, you know? But it's all good.

Remember you can tell me to stop, if you want to stop at any time you just let me know,
okay?

No, it's all good.

All good? All right, we'll keep going. So, the last placement that we're going to talk about
is Kingslea. That's another Social Welfare residence. Tell me what you remember about
Kingslea?

I was always in the secure unit. We had riots there, we used to take on the staff. We had
the cops there because we had a lockdown, we had the place locked down, all the boys
blocked the doors up. Yeah, it was just normal to me, it was like I had to fight all the time.
That was me, I had to, that was just me, because, you know, I didn't know what to do, I just
knew how to survive. My surviving was attack people. And the staff there were like yeah
no, they didn't touch me, but you got hidings from them. You know, but it was just because
of my -- you know, I attacked, that's the only way they could control me, because I was a
violent boy. So, I was always stuck in the secure unit.

And you say that that was another place that the staff gave you cigarettes.

Oh yeah, six a day. I liked them because it calmed me down and mellowed me out.

And you say that's another place where you also had access to drugs and alcohol. So how
did you get them?

It's quite easy, you just left the house, go down the road and, you know, you just go to the

people that sell drugs and, you know, if you knew a couple of people, you know? Like I've
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had family, I got family there that used to-- they always sold, so I always went to them.
And after Kingslea, you went out and you got moved around quite a bit?

Yeah, foster homes.

And you say, don't you, that you also had some physical assaults in those places as well,
didn't you?

Yeah.

So, we've talked now about the hard stuff. What I want you to think about now, Kerry, and
you've talked about it quite a lot already, is how this has affected you through your life. So,
can you talk about now what the impact of all of this has been for you?

It's had a hard life for me. They took my childhood away from me, so all I've been doing is
I've been in and out of jail from then. That's all I've known, that's all my life has been is

I lived a gang life, I used to run with gangs because I thought that was my family, I trusted
them more than anything else. So, I've lived in a gang life and I became a criminal because
that's all I'd known. I didn't know what wrong and right was, I just did what I had to do for
survival. I can't talk to my family at the moment because I'm arguing with them. Why is
that, because they tell me to harden up because of all of the shit I've gone through. They
tell me to harden up. You know how hard is that to hear from your own family to harden
up? It's hard. So, all I've known is jail. I'm 48 and I'm still going to jail.

How does it impact on your ability to have long-term relationships?

Don't last.

Why is that?

Because it's hard for me because they tried to, you know, it's like they think they love me,
but I don't know what love is, I just -- I just don't trust women that much. But I get on well
with them, but I can't have relationships with them.

How do you sleep, Kerry?

My sleeping is bad, I still have nightmares. I have nightmares of these people raping me, I

have nightmares when I see GRO-C . I see that every day. I'm on medication at

the moment, you know?

How do you go about -- do you trust people?

I don't like people touching me. If you touch me on the shoulder I'm going to knock you
out.

We've talked about reading and writing. Do you want to talk a bit more about that?

I can't read or write properly because I never trusted any teachers, never trusted anyone,

especially teachers. Because teachers were doing it to me in Campbell Park. So, I never
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trust a teacher. So, I've learned how to read and write on my own, but I only know little
bits, you know? It's quite -- people said to me how could you do that? Isaid well I just
tried to learn on my own, I just didn't trust people to help me. But I'm starting to, I'm
starting to trust people to help me, you know? It's come a long wayj, it's taken me a while,
but I'm starting to trust.

And we talked before about suicide attempts. Is that still an issue for you, Kerry?

I still think of doing it all the time. I'm still thinking about it now. I've just had enough,

I just want to end my life, that's how I see it. But then what keeps me going is my
granddaughter, my grandkids, my friends. When I look at their photos of myself, it stops
me doing it because then how I see it they're telling -- my kids are telling me that if you kill
yourself you're letting these people win, so I'm not going to let them win.

One of the things that you have talked about helping you is counselling, and you talk about
starting counselling in 2013, 2014. Tell us a bit about how that has helped you, Kerry?
When I started doing counselling it's -- yeah, no he's a good counsellor, his name was
Matiu. He didn't pressure me into, straight away, he just made me, you know, when

I needed to talk, and then he has helped me a lot, it's let my brick wall down. I used to have
this brick wall up that was my shield. That's the only thing that could save me was the
brick wall of my shield. But now it's like I can talk about it now because, you know I even
joke about it, it's just me now, you know, I can joke about it now because, you know, and

I talk to the boys in here and they tell me yeah no speak up, speak up about this. Because
I've got mates in here that are going through the same thing as me. So it's not just me,
there's other people. So Matiu would have told me to speak up, so that's what I'm doing.
Can you always access counselling in prison Kerry?

Not in OCF (Otago Corrections Facility). In OCF they won't pay for my counsellor, Matiu,
while I'm in OCF. They don't want me to do another counselling here, they don't want me
to start all over again when I've really known that one person. So, it is hard. If ACC won't
pay for it, it's hard.

So counselling's not always available in every prison in New Zealand?

No, because the counsellor's in Christchurch and I'm here.

One of the things you've been diagnosed with, Kerry, is Post Traumatic Stress Disorder.
Do you understand what that means?

It's like I'm stressed all the time, I think of bad stuff, you know, like stuff to myself, that's
why they put me on medication to stop all that.

How do you function when you get out of jail? What's life like for you when you get out of
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jail?

Hard. It is hard for me because when I do get out it's my family that stress me out the most.
They just want money off me, that's all they want. So, I do something stupid just to get
away from it, so I come back to jail to get away from all that.

Is there anything else that you want to say at this point before we start moving on to how
you've worked through settling your claims, or do you want to take a break, Kerry?

No, I'm going to -- I'm hard, I'm a hard man, so I'll just go hard.

Good on you, all right. Okay.

I'm not going to have a break.

Good on you. All right, so we're now coming to when you came to us. So, as you say in
your affidavit, you heard about the work that my firm was doing in 2004 and you contacted
us in November 2004, so nearly 16 years ago now.

Yeah.

And you remember that the first thing we did was request your Social Welfare records and
we --

Yeah.

-- requested them in February 2005 and, as you say in your affidavit, they arrived in
November 20057

Yeah.

So, you were interviewed by a lawyer from our firm in February 2005 and, as you say in
your affidavit, that was the first time you had really talked about a lot of your experiences.
How did you find that, Kerry?

Hard.

Why was that?

Because, you know, when I first heard -- when I first saw that lawyer I didn't know what
the hell was going on. She told me "You're one of those kids that were abused in the care"
and I was going "How did you know?" And it was through my mates. So yeah, it was
hard, but it had to be done.

And at that time did you feel comfortable talking about everything that had happened to
you?

No. No, not really, no. Because then I had to open it all up. I had this shield still up, you
know, I didn't want no-one -- I didn't let much out.

By that stage, of course, you hadn't had any counselling, had you, that wasn't for another

scven or so years?
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Yeah, I never had counselling.

And then we move to 2006 and, as you say in your affidavit, we prepared a statement of
evidence for you and it took you until November the next year to finish it. And as you
explain, that's because your reading wasn't very good?

No, it was not good.

So, it's hard for you to read that document then?

Yeah.

And it was in October 2007 that we agreed to help you with a claim against St John of God,
you remember that?

Yes, I do.

And so, we wrote to the New Zealand lawyers in February 2008. Do you remember that?
Yeah.

And then there's lots of toing and froing with the correspondence, isn't there?

Yeah, there was.

Then we move on, so your claim was filed against the Ministry of Social Development in
2008, so that's filed in the High Court, and that included, didn't it, details about your time in
Campbell Park and the psychiatric hospitals?

Yeah.

And then in March 2008 St John of God lawyers came back to us saying that your claim
would be dealt with in terms of Marylands under the Australian settlement process, and do
you remember that the next step was for you to be interviewed by John Jamieson who was
a former police officer?

Yes, I do.

So, before that we had sent off a statement of your -- of account of what happened there,
didn't we?

Yeah.

So they knew what had happened. And then we come to April 2008 as we talk in your
affidavit. We have legal aid writing to Cooper Legal saying it was wanting to withdraw
funding for your Social Welfare claim. Do you remember that?

Yes, I do.

How did that make you feel, Kerry?

I felt like shit. I felt angry. It was like what a waste of time.

And then we'll move on ahead, there were some other things going on, collecting in records

and taking other steps to move forward. And then we get a letter in September 2008 from
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Legal Aid saying that it had asked Cooper Legal for more information but in the meantime
your funding was going to continue. How did you feel about that?

I felt happy. Something's going to happen, so I was happy, yeah.

And the very next day you met with John Jamieson?

Yeah.

And you had Amanda Hill from our office with you. Tell me how you found that meeting?
Stressful.

What was particularly --

I was angry.

Yeah.

I was angry, didn't last long, I stormed out and broke the door.

I'm going to pull up a document now, Kerry, which is document 18, fourth page. We're just
waiting for that to come up. So, I just want to highlight two perhaps from that document
which is paragraph 1.12 and that says that at this point you left the room in an angry
outburst. On the way out you slammed the door with such force you damaged the door.
You returned after walking around the block. So, you remember that you calmed yourself
down and came back?

Yes, I did.

And then we show paragraph 1.14, so that says that you came back to the room, but you
were distressed and angry and you weren't able to cope with any discussion about the
allegations of abuse. So, the whole meeting lasts only 20 minutes.

Yeah.

Do you remember what particularly made you angry and distressed in that meeting?

The talk about the -- talking about the pastors.

So, talking about what had happened to you?

Yeah.

And then you'll remember that in December 2008 John Jamieson provided a report which
came to us and he said, didn't he, that you hadn't given much information and the brothers
had denied the allegations, so he couldn't say that the allegations were true. And again, I'm
going to pull up the document that says that. So, it's the same document we were on, but
this time at paragraph 2.1. So, he referred there, didn't he, Kerry, to the evidence you had
given in support of the allegations.

Yeah.

Which was your statement, which you confirmed was true, and also your mum saying that
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one of the reasons she took you out of Marylands after one year was because you were very
angry?

Yes.

And then he referred to the evidence that didn't support your allegations, and he said that
you had been unable to identify any of the brothers or the staff members who you said
abused you and he said --

Yeah.

-- that your descriptions at that stage did not match any person who could be identified
from that period. But then he notes, doesn't he, that you were only eight years old during
the year you were at Marylands, so some allowance should be made for descriptions that
come from childhood memories?

Yeah.

Then he goes on to say, doesn't he, that in a strict legal sense your allegations couldn't be
justified. However, he said there was residual concern, you were insisting the abuse
occurred, your mother had given evidence about you being angry, your own evidence about
your inability to relate to men, including violence to any man who touched you, all
indicated that your time at Marylands had had an adverse effect on you.

Yeah.

So you remember us taking you through that?

Yes.

So you'll remember that after that report came through there was a long negotiation?

Yeah.

And eventually you entered into a confidential settlement in October 2009. Now we

know --

Yeah.

-- that St John of God have said that you can refer to this settlement for the purposes of this
hearing. So, if we call up document 34 at the third page and we're just referring there to
paragraph F. You'll see there, Kerry, it says that you'd already had a settlement, because
this is a later settlement which we'll come to, and you had received $28,500 which included
your costs. And you remember that you had to pay about 3,600 of that money to Legal
Aid?

Yeah.

So, you got just below $25,000 in the hand. Remember that?

Yeah.
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Do you remember what you did with that money, Kerry?

I bought me a car.

Good. And then we carry on then with your other claims. So, you'll remember that we talk
about 2009 and 10 where Cooper Legal's having quite a few problems with Legal Aid.
Remember that?

Yeah.

And then in September 2010 we were told that funding on your claim was going to be taken
away and that we were told we had to stop being your lawyers in the court proceedings.
How did that make you feel?

It made me angry.

CHAIR: Just to clarify, that's the Legal Aid funding?
MS COOPER: That's the Legal Aid funding, yes.
CHAIR: Thank you.

QUESTIONING BY MS COOPER CONTINUED:

Q.

>

S

SEN NI NS

And you remember, don't you, that Cooper Legal on your behalf challenged that and did
not --

Yeah.

-- withdraw as your lawyers?

No.

And then in May 2011 funding on your Social Welfare claim was taken away, wasn't it?
Yeah.

But later that year we were able to get some funding back for you because by then we had
reached agreement with the Ministry of Social Development about a way of sorting out
these claims out of court, hadn't we?

Yeah.

Now I'm going to move forward in time, Kerry, to 2012. So, as you explain in your
affidavit, there were times you had no contact with us. Can you tell us a bit about why it
was hard for you to stay in contact with us all the time?

No phone.

Just the phone?

I just had no way of contacting you. Because I don't like using phones, especially new
cellphones, I don't know how to use them, so --

Right, and then when we did get in contact with you, you were still very clear, weren't you,

that you wanted us to carry on working for you?
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Yeah.

So, moving on again, by February 2013, as you explained, we were working on doing a
settlement offer for you to be sent to the Ministry of Social Development, and as explained,
you were back in prison by then and you were doing counselling?

Yeah.

So, you say that you were able to talk about some of those things that you hadn't been able
to tell us before. So, can you explain how counselling helped there?

It made me see the other light, it made me see that not all people are like that. It was just
the people that I was in care with that did it to me, not other people, like I was blaming
other people, I was blaming the whole world. I blamed everyone, so, yeah, that helped me
a lot to see the other side of it.

And you talked about that wall you had put up, was that --

Yeah, it was my seal.

Was that wall also starting to come down a bit more?

Yeah, it started coming down.

So as you explain in that paragraph, the details of your experiences were provided not only
to Crown Law in relation to the Ministry of Social Development, but also to the Ministry of
Education because they were looking at Campbell Park claims. And then do you remember
what happened after that material, your claim document had gone and it had gone to both
the Ministry of Social Development and the Ministry of Education, what happened then?
Campbell Park?

Well, with your Social Welfare claim and your Ministry of Education claim, what
happened up until 2016?

I'm still waiting.

So, we'll deal with both. Yes, you are still waiting in relation to Campbell Park. So, we
then --

They --- is that another pay-out, eh?

Yeah, so remember that the next thing that happened is the Fast Track Process and that's --
Yes.

-- from the Ministry of Social Development?

Yeah, they came forward with payment.

Yeah, so --

And yous told me not to take it.

So, we told you, hadn't we, that you should be expecting an offer of about 30,0007
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Yeah.

And that would have covered what had happened to you at -- in Social Welfare care and
Campbell Park?

Yeah.

And you'll remember then that you got your offer under the Fast Track process. Do you
remember what that was -- how much that was for?

I think it was like 6 grand, 5 grand.

All right, we'll call up the document, so it's document 29 and we'll call out paragraphs 5,

we'll start with paragraph 5.

CHAIR: This is the offer is it?
MS COOPER: This is the offer, yes.
QUESTIONING BY MS COOPER CONTINUED:

Q.
A.

Q.

S
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So, you'll see there, Kerry, that's the offer, it's $5,000.

Yeah.

And then you'll see that your Legal Aid debt was going to be paid, you see that's over the
next page, and then --

Yeah.

-- also, at C you'll see that you were going to get an apology letter. See that?

Yeah.

And then I just want to note paragraph 6, because that's important. That says, doesn't it,
that the settlement offer was not about what had happened to you at Campbell Park?
That's right.

So, you've already said that we told you not to take the offer?

Yeah.

What did you decide?

I decided to take it because I've had enough.

And so, you took the $5,0007?

Yeah, because I had enough, I've just had enough of everything. I just got sick of it keep
coming up all the time, so I've had enough so I just wanted it over and done with.

And you got an apology letter which I'll call out document 31. So, you remember the
apology letter you got?

Yeah.

We'll just call that out and I'll just read bits of it. So, it says "We know how important it

18,” -so that's the second paragraph,- - “for- people to have their complaints and concerns
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heard and acknowledged, and more significantly to have them resolved. I trust that this
letter will be an important step towards that resolution for you. Through your lawyer you
have told us about the experiences you had while you were in State care and how that
impacted on your life. That must have been very difficult for you and I want to
acknowledge that".

Then skipping to the next paragraph. "As Chief Executive of the Ministry of
Social Development, I offer my sincere apology for us letting you down in this way. In
addition to this letter you have received a payment to acknowledge your experiences while
in care. I trust that you will consider this apology and the payment as an appropriate
acknowledgment of your experience and I wish you all the very best for the future".

How did you feel about that apology letter, Kerry?

It was all right.

It was all right?

They did it, it was all right they apologised, but at the end of the day it still didn't bring my
childhood. I'm always going to have that my childhood was taken away from me.

And then --

I accept your apologies, I accept the apologies, but at the end of the day my childhood was
taken.

So then with that claim coming to an end we had to open a new file for you to carry on with
the Campbell Park claim?

Yeah.

And you'll remember that we wrote to Crown Law in June 2017 complaining about the lack
of progress on the Ministry of Education claims, including yours, reminding the Ministry
that it had received the details of your claim in 2013. So again, I'm going to refer to a
document, Kerry, this is document 33, and page 1 paragraph 3 first of all. If we can
highlight that, so it says:

"There are a large number of claims relating to Campbell Park which have been
sitting with MOE for a considerable amount of time. MOE was provided with a copy of
these clients' claims on 28 March 2013". And that was four years ago when we wrote the
letter. Then if we turn to page 2, paragraph 6:

"It concerns us that in the significant amount of time that has passed we have seen
no progress with these claims. We are unaware what, if any, investigation has been done
into Campbell Park and where MOE is in terms of being ready to make offers on these

claims".
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Then we'll go to paragraph 7, which refers to your claim and another person's
claim that your claim and another person's claim relate only to MOE and they do not have
active MSD claims. There is no reason why these claims cannot be progressed as soon as
possible".

As you've said, Kerry, you are still waiting, aren't you?

Yeah, I am.

We'll talk more about how you feel about that at the end. In the meantime, however, with
your counsellor's kind of help, I suppose, and guidance, we went back to the St John of
God, didn't we, to ask for a top-up payment for you, and you'll know that that's because
other people had received higher payments. And it's true, isn't it, and you talk about that in
your affidavit, that you got an additional $25,000, didn't you, from St John of God?

Yeah.

And again, if we call up document 34 page 3, and that's paragraph H. You'll see there that
it says that it had agreed to pay you this additional sum of $25,000 and this time it paid
your legal costs separately, didn't it?

Yeah.

And do you remember what happened with that additional sum, Kerry?

Yeah, I took it.

Yeah. Did you --

Ended up -- I only got $2,000 out of it.

Where did the rest go?

My family.

And then we carry on just talking about your Ministry of Education claim. So that had to
be filed in court, didn't it?

Yeah.

You remember that? So we put that into court on 27 November 2018 and then -- are you
all right, Kerry?

Yeah, I'm all right.

You're all right? Just tell me if you need a break, all right? We're nearly there, okay?
Yeah.

So, you remember that we had to collect in a lot of documents about you and that we were
also getting documents from the Ministry of Education about Campbell Park. Remember
that?

Yeah.
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And that's still going, isn't it?

Still going.

We also took a claim against the Ministry of Health in respect of what happened to you in
those two psychiatric hospitals?

Yeah.

And what do you remember about that process?

They paid me out.

So, you say in your affidavit that that was really quick?

Yeah, it was quick as.

Do you remember how many you got?

6,000.

And so, if we bring up another document, Kerry, that's the offer letter to you. So that's
document 40, the first page. You'll see there that's the Ministry of Health under the
"accordingly", so that bit there, so "Accordingly the Ministry offers the following, a letter
of apology”, so you had a letter of apology, any Legal Aid liabilities, and a lump sum
payment of $6,000 which "can be applied to meet any costs of wellness-related services to
assist to improve your health or personal situation, or for other purposes which you
consider appropriate". So, you saw that?

Yeah.

And you got an apology letter from the Ministry of Health as well, didn't you?

Yes, I did.

So that's the next document we're going to pull up, that's document 41, and if you look at
the second paragraph there, "I have carefully assessed the historical information available
and also the information supplied by you. I am now able to acknowledge the seriousness of
the matters you have raised. Accordingly, the Ministry expresses its genuine apology for
the unreasonable treatment that you had to endure at that time in those facilities".

And then it goes on to say in the last paragraph, "I hope that this letter of apology
and the compensation will enable you to bring some closure to those regrettable
experiences. I also hope that with this resolution process behind you, you are now able to
move forward with a sense of peace”.

Is that how you felt at the end of that process?

Yeah, because they paid. It was a relief it's over and done with.
So, we're now just getting to the end, Kerry, of my part with you. So, you talk about your

experiences in care and the journey that you've taken so far, because it hasn't finished, has



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

S

S

TRNO00O0004_0022

275

been a nightmare. And you say you feel like your life is stuffed and that you are stuck in a
horror movie that will never end. I just want you to talk about in your own words, again
these are your own words, but is there anything more that you want to say?
Look, I've just had a hard life. 16 years Campbell Park one's been going for. Everyone else
has paid up. I just want Campbell Park one over and done with so I can get on with my
life. Atthe moment I can't get on with my life, I've still got this over my head. T've still got
to think about what happened to me when I was in Campbell Park. It's like they're taking a
joke out of me, like laughing at me, that's how I see it. It hurts me. I just want to get on
with my life. Just pay me up and so I can get on with my life, stay out of jail, that's my
goal this time. I can't work but I'm going to go try and go back to work.
Yeah. You talked about wanting to do farming of some kind?
I love the country life, the farm keeps me out of trouble. It's when I come back to the city
I'm in trouble.
How did you feel about actually coming forward and talking to the Commission as you
have done today?
I've got to leave here, go back to my cell, yeah, I'll be stressed, but it's all good, it's out, it's
out in the open now.
And you said that one of the reasons for you doing this is because you want the
Government to finally own up to what happened to kids like you while you were in care. Is
that one of the goals of you being here?
Yeah, [ wanted to recognise what happened to us in the care, yous put us in that
environment, you took us away from our family, you thought it was helping us taking me
away from my parents, but it didn't, it didn't help me, it made me like a fucken -- it made
me nightmare. I reckon I would have done better just being with me my mum, you know,
even if [ was a troubled child, my mum had me, she was like my rock. She broke down in
tears because she blames herself for what happened.

And I've had enough. Sitting here talking about it now is like, yeah no, I'm still
waiting for Campbell Park and it's hurting me now because I want that over and done with.

My aim is I'm going to ring up and see if I can go and set my friends free.

GRO-C

So that would be part of your therapy as well?
Yeah, just to set them free. Because at the moment they're still with me, you know, people

think it's -- I'm fucked in the head, but no, it's just who I am.
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One of the things that I know that the Commissioners are really interested in, Kerry, is as a
Maori, was there any part of any of these processes that you've been involved with that has
recognised your Maori identity?

No. No. There's heaps of Maoris in Campbell Park but they didn't see us like that, all these
homes I've been to they didn't see us as Maoris they just saw us as meat. There's too many
Maoris who have been in care and been abused. Like I didn't learn none of my whakapapa,
I still don't know my whakapapa. I wish I did, because I could understand my Maori side.
I didn't get that opportunity, but when I get out this time my aim is to go and see my father.
I haven't seen my dad for like years, I'm 48. I want to see my dad, I want to see him before
he goes, I want him to teach me my whakapapa.

Just in terms of the settlement processes, Kerry, has any of that had anything that has
recognised you being Maori, has it tried to link you with wider whanau, or has there been
anything culturally specific offered to you so far?

What do you mean by that, Sonja?

Yeah, well, we'll get --

What do you mean by that? To me I was just, you know, all I was, I was a kid that was
abused, I didn't see myself as a Maori. Ijust saw myself as a white man in a brown skin.
Yeah.

That's how I saw it, because we weren't allowed to speak Maori, you know? We only
learned English, but I didn't even learn that either, I had to learn that on my own. I didn't
even learn how to read or write, I had to learn that on my own, I still don't know how to
read and write properly. You know, I just want everything over and done with, I just want
everything out of my head, because at the moment sitting here it's all in my head again,
yeah.

Yeah, [ know. Is there a last message that you would like to give to the Commissioners
today or to the people sitting here today representing the Crown?

To my friends and my family, the friends that have family out there that have been in the
homes with me, [ hope yous all, -- I hope yous are all strong, especially my friends that are
in funny farm at the moment, I hope you stay strong. And rest in peace to my other friends
that have died in these places.

Is there anything you'd like to say about how you think things could have been done better,
Kerry?

Yeah, stop taking the kids away from the parents and putting them in places like that
because it still happens today. It still happens today when you take our -- like you take our
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kids away from us, it's still happening today, and yous are still doing the same shit all the
time. You're taking the kids away from the parents, brown or white, you're still taking them
away from the parents, put them in environments where the kids are getting abused still and
yous are laughing at this. It's like you're taking a big joke out of this when these kids are
going to go through the same shit that I went through. That's all I've got to say.

Yeah?

You've got to stop taking these kids away from the parents and putting them in an
environment where they're going to get abused and raped and stuff like that.

Just coming back to the fact that here you are, you started this journey with Cooper Legal
16 years ago?

Yeah.

Is there a message you want to say about that?

Thank you Sonja Cooper.

No, I wasn't asking for that.

Thank you for helping me out with this because without you I wouldn't have done this. It's
made me come a long way, and I'm still hoping we can finish Campbell Park as soon as
possible, Sonja. Being with you has made me see the other side, it's about time the world
knows about this bullshit that's happened to us kids.

Ka pai Kerry. Kerry, that's all the questions I --

MS KNIPPING: Sonja.
MS COOPER: Yes.
MS KNIPPING: Kerry, what would you say to MOE, to the Ministry of Education?

A.

A.
Q.

Pay me. Pay me so you stop arguing over who's to blame. Who's to blame is, you know,
it's not me to blame, I didn't ask for this, I didn't ask for any of this, I just want these people
to stop blaming each other and just pay me. Like everyone else has paid me, they've
accepted for what happened to me when I was a kid, but yous still haven't. Please just so I
can get on with my life. Just pay me so that I can get on with my life and try to have a
better relationship this time.

Thank you, Kerry. Kerry, there may be other people who want to ask you questions. Are
you okay to carry on, or would you like to take a break?

Yeah, I'll just take a break thank you. I'm stressing out at the moment.

All right, good point.

CHAIR: You take a break and do whatever you need just to hold yourself together for a wee

while. We'll come back in about 10 minutes time, is that okay?
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QUESTIONING BY MS COOPER CONTINUED:
Q. Is that all right, Kerry, 10 minutes?
A. Thank you.
Adjournment from 11.13 am to 11.25 am
CHAIR: Do we have Kerry back?
A. Yeah.
Q. There you are Kerry, good. Just a few more questions, if you don't mind, and Ms Beaton,
who I think you know, is going to ask you questions. Is that all right?
A. That's okay.
Q. Thank you. Yes Ms Beaton.
QUESTIONING BY MS BEATON:
Q. Thank you Madam Chair. Kerry, can you see me and hear me?
A. No, I can't see you but I can hear you.
Q. Can I fix that quickly or do I need to move?
CHAIR: We'll just get our technical people to have a look at that and make sure you can see the

people.
MS BEATON: Can you see me now Kerry?
A. No.

CHAIR: I[s there somebody in your room fixing it or is there somebody from our end that needs to
fix it, that's what I'd like to know?

MS KNIPPING: I think it's on your end, we can see Sonja still.

MS BEATON: Kerry, I'm just going to move to where Sonja is okay?

CHAIR: Just wait a moment.

A. Okay.

Q. They're going to swap seats. Here we go. You can't see them but they're all moving around
now. Here comes Kerryn.

QUESTIONING BY MS BEATON:

Q. Can you see me now Kerry?

A. Yeah, I can see you know.

Q. Hi, how are you, kia ora.

A. Kia ora.

Q. I just have a couple of extra questions, Kerry. Tell me if you need a break, okay, but I don't

think we're going to take very long, just a couple of minutes; is that okay?

P

That's okay.
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All right. In your evidence, Kerry, you said that you went to Marylands when you were
seven.

Yeah.

Were you Catholic or was your mum Catholic?

My mum was Catholic.

Do you know is that why you went to Marylands?

No, I just got stuck there, I didn't even know I was stuck there, but that's where they put me.
Okay. When you say "they", who do you mean?

Welfare.

So does that mean that Welfare had taken you away from your mum?

Yeah, they took me away from mum.

Right. Why did they do that, do you know?

Because I was an out of control kid.

Okay. You've told us about the bad things that happened to you at Marylands. In terms of
possible good things, did they give you any kind of teaching to help you with your
behaviour?

No.

Do you remember learning anything in terms of education at Marylands?

No, I didn't learn anything.

What about the other places that you were in care? At Campbell Park you told us about
standing --

Yeah no, yeah, well we had teachers there, but the teachers were abusing you too.

Yes?

My worst one was| GRO-B | but he, you know, and -- yeah.

You said in your statement, and it's at paragraph 11 Kerry, that you went into Kingslea
again, or sorry, in July of 1988 and you told us about the things that happened there. Then
you said that you were sentenced to corrective training?

CT.

Yeah, what was that for, do you remember?

That was from the Youth Court.

Yeah, and what had you done?

It was car -- burglaries and I think it was burglaries and car thefts.

Were you at Kingslea when those things happened, the burglary and the car thefts?

Yeah, [ was doing all that while I was in Stanmore and Kingslea.
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You said in your statement, Kerry, that when you got CT, corrective training, that Social
Welfare closed its file on you.

Yeah.

What did you mean by that?

It means they just shut me up, that was me, [ was in a like -- it was like a jail to me.

Yes. Where did you do your CT?

North Island.

And once you --

I'll tell you now that was a nightmare then. Because I was from the South Island, the
screws, the screws -- I call them screws, yous call them officers -- used to beat me up in the
pound. That's what I remember, because I was from the South Island.

How old do you think you were then?

I probably would have been about 15, 16.

How long did you do corrective training for, is it three months?

Yeah, I did it twice.

Did you, in the same place?

Yeah.

When you got out from the second corrective training sentence, is that when you'd finished
being a State ward?

Yeah, [ ended up in a man's jail.

I'see. For something else that you had done?

Yeah, I think it was for aggravated robbery.

I'll ask you some questions now, Kerry, about the process of redress and getting payments
that you've told us about. This is quite a big question, but does the money help? How do
you feel about that?

It does help a little bit, but it's not going to bring back my childhood or any of my mates
back from the dead, is it.

Can you think of other things that the church for Marylands or the State for the other places
where you suffered abuse, can you think of other things that they could have done to help
you as an adult?

As an adult?

Yeah, now, how could they help you other than paying you sums of money, is there
anything else that would help you?

No, I just want to be paid so then I can get on with my life. I just want to get on with my
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life now. Idon't, like, you know, I just -- I've had enough of this stuff that's in my head,
I've had enough. It's like, it's like when you asked like all these other ones that have paid
me money, yeah, yeah no that was great, it was great. It's like they're saying that they're in
the wrong, you know what I mean? They're paying, they're paying what they did wrong for
me.

All I'm saying to Campbell Park is pay me for what you've done wrong to me,
what yous put me through and then I can get on with my life. Then I don't have to worry
about Campbell Park anymore, I can say thank you to Sonja Cooper and all that, thank you
for helping me, now I can get on with my life.

I just have a couple more questions. One of them is about the counselling that you've had
on ACC. You said in your statement that that started in 2013?

Yeah.

You were in prison?

Yeah.

And how hard was it to get counselling from ACC?

It was easier at Pap because it was there.

You mean Paparoa?

Because I went to medical, I went to the ARU, because I tried to commit suicide in Pap, so
they put me in ARU. It was like a round room we call it so they could keep an eye on you.
Had a camera in the cell so you don't do something stupid.

Right?

That's when I said I need to do, - I need help. All yous are doing to me is slamming behind
bars and think that's good enough for me. But it's not it's just not helping me. So- they put
me through counselling.

So, is that the prison staff that helped you access the ACC counselling?

Yes, it was.

And you talked about your counsellor, Matiu, before, is he Maori?

Yeah, he is.

Does that help you that he's Maori?

When I first met him, when I first met him I'll be honest with you, I didn't trust him,
because he was a male. When I first met him, if you want me to be honest I didn't trust him
because he was a male, and it was the males that damaged me more than the women. I can
talk to women, but when it comes to males it's hard.

You obviously, though, if you've got a good relationship with him, you managed to work
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through that initial concern?

Yes, it was, it was so great, you know, it was like all my frustration all just left me, you
know? It was like all gone because he helped me. And I thanked him for that because he
was the first male I ever talked to about it and it was through him, because he didn't rush
me to talk about what happened for me, he just said "When you're ready to talk, we'll sit
here, and we'll have a cup of coffee".

And how long have you been having counselling with Matiu?

You're looking at four years.

But that stopped when you moved to the Otago prison is that right?

When I moved to OCF, yeah.

Have you been in and out of prison pretty much since you left corrective training, Kerry?
Yeah, I've been in and out of jail all my life.

What's the longest you think you've been out?

Oh, the longest was probably nearly a year.

What's the longest term that you've had, a prison term?

Four seven.

Four years seven months?

Yeah.

What kind of rehabilitation has Corrections given you in prison?

I can't handle them.

Right?

Because you're in a group and I can't handle groups. I can't handle too many people around
me, especially you've got some males in there that will laugh at you when you talk about
your problems.

And other than the counselling that you've had, has there been any kind of one-on---one
courses that the prison has helped you with?

No, this time they are going to help me this time. I saw, - I was speaking to an ACC
counsellor the other day for psych report and she's recommended me to do one--on---ones
while I'm in here.

One-on---one counselling you mean?

One-on--one, yeah, -one-on-one like talking about things, -one-on-one.

I see.

Before I get out.

As well as --
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They will help me.

Okay, as well as ACC counselling or the same thing?

No, just anyone, just do one-on-one -with me, anyone that can do one-on-one.

I understand, thank you.

But I recommend a woman not a male, that's what I said to her.

What was the response to that?

She goes I, -- she understood.

Okay, all right. Kerry, that's all of the questions that I've got for you today, thank you very
much. Is there anything else you want to say to me before I ask Judge Shaw if she has any
questions?

So, what's all this for me? What's going to help me with this?

Do you mean giving evidence?

Yeah, what's that got to, you know, what's that for, is that for the whole world, for all the
kids that have been damaged?

Giving evidence you mean? Yes. Do you understand that your evidence today, that the
Commissioners are going to -- they've listened to you and they're going to analyse the
things that you've said along with all the evidence they hear from other victims and
survivors of abuse and make some findings and some recommendations for the future. Do
you understand that?

Yes, I do now.

Okay. Thank you very much, Kerry.

That's okay.

CHAIR: Kerry, I just want to add to that, that yes, you have given us the gift of your account and

you have added to a growing volume of information that we're getting from survivors like
you and from all other people. And the whole point of this is for us to make
recommendations that changes the way children like you were, changes the way they are
cared for. So, you are contributing to the overall work of the Commission and we are very

grateful. I'm just going to ask Dr Erueti if he'd like to speak to you now.

COMMISSIONER ERUETI: Tena koe Kerry. My name is Anaru Erueti and I'm one of the

Commissioners and I just want to mihimihi you and thank you for your time here. Ko te
tino hua o &nei mea katoa ko te whakapouri ko te whakataumaha. Engari, kua tae mai koe
ki waenganui i a matau ki te korero ki a matau. T€nei te mihi nui ki a koe.

I want to thank you for coming and appreciate how difficult it is to recount your

experiences. It is essential that the Commission learn more about what happened to
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tamariki Maori, tamariki generally who were in care in homes like Campbell Park and
Kingslea and others, including St John of God, the school there. It's essential that we learn
about how difficult it has been for people like yourself to bring claims against the Ministry
of Education, Ministry of Health and MSD.

So that will all inform our mahi going forward, as Judge Coral said, in making
recommendations to the Government. So on behalf of us all, thank you for your time and
we recognise too that you came forward here to do this for your mokopuna, but also for
other children that are here today and in the future, so they don't experience what you did in
care, I want to recognise you for that. Thank you for that.

A. Kia ora.

CHAIR: Thank you very much, you can now go and take whatever you need by way of support
and relaxation to recover from this grueling experience, but thank you again.

A. Thank you.

Q. And good bye. We'll just take an adjournment.

Lunch adjournment from 11.42 am to 2.18 pm

CHAIR: Kia ora ano. Thank you, Ms Janes.

MS JANES: Our witness this afternoon is Trish Grant from IHC (Society for Intellectually
Handicapped Children) and I will leave Madam Chair to administer the affirmation.

TRISH GRANT

CHAIR: Affirmation which I had clearly forgotten about. Hello Ms Grant. Would you mind
taking the affirmation please. Do you solemnly, sincerely and truly declare and affirm the
evidence which you will give to this Commission will be the truth the whole truth and
nothing but the truth?

A. Yes.

Q. Thank you.

QUESTIONING BY MS JANES:

Could you please state your full name?

My name is Patricia Susan Grant.

And you're the Director of Advocacy at IHC?

That's correct.

And you've prepared and signed a statement which has been provided to the Commission?

I have.

PO Lo >R

And can you confirm that you are authorised to make that statement and speak on behalf of

the THC today?
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I am.

Thank you.

CHAIR: May we also ask who is in the witness box.
QUESTIONING BY MS JANES CONTINUED:

Q.
A.

Absolutely. Could you please introduce your companion?

My colleague is Shara Turner who works on the advocacy team at THC.

CHAIR: Thank you for attending.
QUESTIONING BY MS JANES CONTINUED:

Q.

S

Before we turn to the purpose of your evidence today, which is about civil litigation and
civil claims, could you give us a bit of background about IHC, who founded it, when and
what its purposes are?

Certainly. THC was founded just over 70 years ago by a group of parents who rejected the
common view held then that disabled children should be sent to institutions. So, they
rallied together and formed an organisation to ensure that their children could stay at home
and have access to education and health and be part of the community.

What is the vision that THC has for people with disabilities?

IHC's vision is about seeing - -- I'll start again. It's about ensuring that all people with
intellectual disability live satisfying lives in the community and IHC advocacy works to
ensure that the voices of people with intellectual disability and their families are heard at
Government and community.

And so your role as Director of Advocacy, talk to us briefly about what that entails and who
you advocate for and with?

My role is to ensure that the issues that impact on the lives of people with intellectual
disability and their families are heard by Government. So we work with individual
situations, provide individual advocacy but we're also focused on systems and structures
that do not, to the extent that they should, respond to the rights, well-being and interests of
people with intellectual disability.

And you have particular concerns about access to education and access to justice. Can you
outline what the impacts on children who do not have access to adequate education are and
those are at paragraphs 4, 5 and 6 of your evidence?

It's difficult to describe the outcomes, because they're so vast. When children with
disabilities who require accommodations to learn are denied education, there are lifelong
disadvantages to that situation. Every single measure of well-being is diminished by not

accessing education. So that plays out in being seen by the school and community as
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different and other, not learning to read and write and not developing social skills or
confidence with social relationships, not being able to work, having -- being on a benefit
for your entire life once you leave school, no ability then to own your own home. You
don't have the opportunity to make friends, socialise, have romantic relationships, form
your own family.

There are issues around confidence about realising, asking for a better job,
protecting your own rights, lifelong disadvantage and the children who don't get what they
need to learn at school suffer diverse trauma, and we're talking about being isolated, being
restrained, secluded, having meltdowns, stopping communicating because it's too tough,
being eventually stood down, secluded, expelled, suspended from school. So those traumas
have a lifelong impact and-- families also, their families also experience disadvantage.
They often cannot work, so leading down to that path of more stress, poverty and
disadvantage. So it's not only the children, it is their families as well.

And at paragraph 7, could you read that, because that summarises.--

"These are the most vulnerable children in New Zealand and they consistently experience
the worst outcomes. The denial of their right to education starts them on the journey to
these poor outcomes".

Then you go on to give a brief overview of your evidence, but can we quickly cut to IHC
filed litigation and we'll return to that in more detail, but how did that claim, what was the
background and in a couple of sentences can you outline what that claim is about and then
we'll backfill the context?

Sure. In 2008 ITHC had been aware of the vast problems in accessing education and we'd
heard those stories from students, from families, we'd tried to work with Government to
have them respond to those problems. We'd had decades of that. THC had been one of the
key lobbyists around section 8 of the Education Act which said that disabled children can
enrol on the same basis as their non-disabled peers. So we thought disabled children were
in the door; once in the door everything would be right.

Clearly that wasn't the case and stories that came to IHC, families spoke of the
terrible things that had happened to them when they tried to enrol their child. Sometimes
they were turned away at the door, sometimes they had conditions placed on their
enrolment, sometimes they had teachers who didn't know how to teach them.

But so just in 2008 I guess families were saying can you do something for us. And
we felt that it was an important time in New Zealand's history, we'd just ratified the United

Nations convention on the rights of persons with disabilities, New Zealand had been
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instrumental in actually drafting the convention. And so we saw that -- we began to see
that this problem with denial of the right to education was actually a human rights matter.
It wasn't just an education issue to be solved. In fact, we were making no progress with the
Ministry.

So we thought that with the novel -- new Part 1A of the Human Rights Act that
this would be a way that these matters could be considered within a human rights lens. So
we needed to see these problems differently, we needed to situate them in a human rights
framework where the right to education was considered and if it was found that disabled
children were being discriminated against, then the Part 1A offered a process whereby
remedies could be sought and the Government would, over a period of time, develop a plan
and implement that plan to right the wrongs.

Just quickly at paragraph 17 you talk about the purpose of Part 1A and it coming into effect
in 2001. So why was that considered to be the right mechanism to utilise at this point?
Part 1A offered a way to, not make, but ensure that the public service was compliant with
human rights imperatives. So it was a novel way to ensure that Government policy, there
were checks and balances to ensure that the human rights considerations were front and
centre. So it was about making a human rights compliant public service, it was about
ensuring that in the development of Government policy that human rights were considered
and responded to. And we were excited about that because we didn't think that -- we knew
that in the stories that we'd been told from families that education delivery and the policies
around that did not reflect the child's human right to education. It was about a rationing
approach, it was about a jJumping hoops to get something approach. It wasn't a human
rights issue, it appeared, from the many conversations that we'd had with the Ministry of
Education and with successive Governments.

And just so we get a sense of perspective, it's some time before you file the claim in 2012,
but when you did file that, how many children potentially are impacted by the outcome of
that civil litigation?

When we first filed, it was around 100,000 of New Zealand's children. Today I think the
numbers are much, much higher. The Ministry of Education is looking at a figure of 20%
of New Zealand's children require additional accommodations to learn.

And you didn't file until 2012, but there was quite a lot happening around 2006. And that's
at paragraph 19 and 20 of your evidence. So from IHC's perspective, what had happened
between the introduction of Part 1A and 2006 that made you start thinking about doing

something stronger and more bold about this issue?
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Well, --I guess we'd come to the view that we could only go so far with the Ministry of
Education, that they didn't understand the human rights principles that we were trying - that
we were putting forward. They appeared in their response,- -- yeah, sorry, I missed the
point there.

But yes, this was great -- when we thought about this as a human rights issue, and
we understood Part 1A of the Human Rights Act, that offered real hope for us, because for
too long successive Governments had batted it away. This was a big problem and even in
the model of education delivery that we have, which is tomorrow's schools, people --we
said that even though schools are self-managing, it's actually the systems and structures of
education that create problems for students with disabilities and I believe creates problem
for schools, then and to this day.

And in terms of you had been trying to work, as I understand it, through the Ministry of
Education and at paragraph 18 you talk about the ORRS (Ongoing Reviewable Resourcing
Scheme) funding. So can you very quickly outline what the perspective you were getting
from the Ministry in your discussions first of this human rights approach that you were
trying to encourage?

During that time after 1989 and in the 90s, as I've described, a new policy Special
Education 2000 was developed and that eventuated in 1% of students with disability getting
ORRS funding and other 1% having some additional funding for communication
difficulties, and another 1% for students with behaviour difficulties. Those estimates
weren't based on any prevalence data, so it was just a guesstimate about how many disabled
children needed more to learn. So we thought it was a flawed policy and resourcing
framework.

So -it- wasn't just the amount of money, but it was also the other policies created
difficulties in their implementation. And while we had tomorrow's schools, the problem,
you know, this is the school's fault and we were saying no, actually Government, as system
stewards, this rests with you and since we have ratified the convention you, as the duty
bearer, the State, have responsibilities to make this work.

And so given that there was a sense from the Crown or the Ministry that it was a school-
by--school issue, was there a suggestion about a different pathway that IHC should pursue
and if so- why was that not taken?

When we first lodged the complaint with the Human Rights Commission, we, in our
discussions with them, they suggested that these problems could be the subject of a section

5 inquiry, section 5 of their legislation. We thought that that was probably warranted, but
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also we wanted to test this against the unlawful discrimination clause within the Human
Rights Act.

And where did boards of trustees fit into that picture?

Boards of trustees, yeah, self-governing, self-managing. But they didn't have, often, the
resources from the State to ensure that the legislative and policy objectives would be felt on
the ground. They were having big problems and how those problems kind of came to light
was that, you know, there were high numbers of disabled children being stood down and
suspended, we don't know how to do this, we'll suspend them, put them out of school, not
enrol children, you're only allowed to be here if you've got a teacher aide, those sorts of
things. So school boards and school management were having huge difficulty with this
policy.

And we'll come back to what you did, but just briefly go to the civil litigation you filed in
September 2012 and then there was an amended statement of claim in 2014. But so the
Commissioners can get a sense of what was being pleaded, can you just go to paragraph 24
of your evidence?

Right. When we filed, the Crown came back and wanted further particulars and we
responded by the information that we held. We'd surveyed families and schools and we
found plentiful evidence around significant numbers of children being discouraged
attendance, being excluded for school for part of the day, students excluded from
participating in school life, not going on school camps or being in the school play,
significant numbers being taught by teachers who had limited capacity around inclusive
practice, we had -- we knew, there was evidence that the presence, participation and
achievement of that group of students was not monitored, the data wasn't collected and
reported on to Ministry for aggregation and disaggregation. It was as if these students
didn't matter, that their presence and participation and achievement didn't matter.

There was also plentiful evidence of the long waiting lists that these students had
and the schools had in accessing specialist support, like speech language therapy, behaviour
therapy. So schools just had to get on with it and had long waiting lists to get specialist
help and support. So along with that-- and there was also insufficient resourcing, the
ORRS funding and the SEG grant, Special Education grant that assumed that these children
were evenly distributed across New Zealand schools was all wrong and creating problems.
And so what would you say in terms of fitting within the category of abuse and neglect
which this inquiry is focused on?

Well, the evidence clearly shows that successive Governments had neglected the education
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of students with disabilities who required accommodations to learn in public and integrated
primary and secondary schools and that denial and neglect has gone on for decades.

And you've already told us what the impacts of those are for this cohort?

Yes.

And what were the remedies that you were seeking, and you've outlined at paragraph 25 of
your evidence?

The remedies that we were seeking were multi-layered. We were wanting boards to collect
data on these students, how long they were there, how they were achieving and how they
were participating. We wanted that data to be sent on to the Ministry so that they could
monitor school performance and review and develop materials and to assist teachers to
teach effectively, and also that data, we wanted that data to inform a resource and
framework. We also wanted the other part of the education system, the Education Review
Office, to review schools' inclusive practice. So that on a regular basis schools would be
reviewed as to how they were doing around inclusion and teaching diverse students.

We wanted the Ministry to produce guidelines to ensure that inclusive schoolwide
practices were adopted and implemented. We wanted the Ministry to require the Teachers
Council to ensure that in their initial teaching, teacher education and professional
development, that teachers were knowledgeable around inclusive practice. And also
because of the problems with discipline processes being used inappropriately, we wanted
the Ministry to produce effective guidelines around dealing with disability- related
behaviours-.

You didn't leap straight into civil litigation, so can we just talk about the process that you
took with the Human Rights Commission to try and resolve these matters before filing, and
that's starting at paragraph 26 at March 2008. You first went through the ministries and
you had two meetings in March 2008, can you just briefly...--

With the Human Rights Commission or the Ministry?

No, this was the Ministry of Education, the special...--

Yes, no, it was no surprise to the Ministry that we were going to lodge this claim. We
respectfully kept them informed as to what we were thinking and what steps we were
wanting to take. So we spoke with the Minister, it was just between two elections, the
Labour Minister and then the National Minister what we intended to do. We had
discussions with the Ministry, they -- responded by letter to say that actually perhaps we
didn't understand Tomorrow's Schools and also that they thought that our actions would be

divisive and that, yes, they certainly didn't support us taking this approach.
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And so what did you do next?

We said thank you for that feedback but we will -- we believe that these issues are
important, that the human rights of disabled children to education are such that we want
them examined and considered within a human rights framework.

And the next action you took, what was that?

We lodged the complaint with the Human Rights Commission in July 2008.

And so talk us through what happened when you first went to the Human Rights
Commission?

Well, it was a momentous day. I remember the Human Rights Commissioners present at
that time and it was enthusiastically received. It was a new area for them. We felt that we
were going to work collaboratively with them to draw more attention to the human rights of
this group of students. So yes, eight months later, it took eight months then for the Human
Rights Commission to notify the Ministry of Education of this complaint. And during that
time we became concerned that they weren't necessarily on board with the complaint.
They, as I said previously, suggested we take another action.

We saw it as a great issue of public interest. We expected that the Human Rights
Commission would, if not support us, at least, you know, sort of pave the way. We
understood the processes through disputes resolution on to the Office of Human Rights
proceedings and then to the Human Rights Review Tribunal. And we were hoping that
they would be allied.

And you've indicated that Human Rights Commission notified both the Ministry of
Education and the Crown Law Office. Are you aware of why that happened at that point in
time?

No. We expected it to happen earlier, we didn't understand the time lag between us lodging
and it being notified. I think it took eight to nine months to notify the Ministry and Crown
Law. We felt it was quite straightforward that we were alleging discrimination and that
Part 1A offered a process whereby that could be considered. We -- yes, so I understand
from reading the files from the Human Rights Commission that there were -- there was
some consideration around jurisdiction, whether our complaint had the right legal legs, and
whether in fact it was the right thing to do. So as lay people, we thought that the Human
Rights Commission was a regulator, or a promoter of human rights. We were quite
surprised at the approach that was taken.

Can you expand on that, was there -you- mentioned you had an opportunity to review the

file. What was your sense of reading through that file and the interdepartmental



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

TRNO000004_0039

292

discussions about your case? You partly alerted them to it, is there anything else you'd like
to add?

Yes, it appeared to us that in reading the file that the three arms of the State, Crown Law,
the Ministry of Education and the Human Rights Commission, had formed a view about the
complaint and there was a, about three years, quite extensive discussion between those
three parties and IHC had no awareness of those discussions. So the old maxim in the
disability sector, nothing about us without us. We felt left out, we didn't feel respected, we
felt that there was an attempt to misrepresent the complaint. Ours was a genuine complaint,
we were, you know, sort of working on the behalf of very unhappy families and children
who had been treated badly. We expected that the Human Rights Commission would take

this very seriously.

CHAIR: Can I just ask a question, sorry to interrupt but I might lose it. You said that it took eight

s

Q.
A.

Q.

months to notify the Ministry of Education and Crown Law Office of your claim.

Mmm.

And then you said as a result of reading the file you discovered that there were three years
of discussion between the three branches, MOE, CLO and Human Rights Commission
without involving IHC. My question is, did those discussions, from reading the file, did
they commence before the eight months were up, or did they only start once the eight
months had, you know, so you said they advised them of it after eight months, were there
discussions with the Human Rights Commission, Crown Law, Ministry of Education before
you were told that they had been served?

There were deeper conversations after they'd been served, but there were certainly
conversations.

Before they were served?

Yes.

Thank you.

QUESTIONING BY MS JANES CONTINUED:

Q.

S

So returning back to your brief of evidence, you talk about at paragraph 34 that a response
was eventually received from Crown Law by e-mail dated 8 July 2009. What did that letter
say and what were your expectations of what would happen next?

I'm sorry, which paragraph?

Paragraph 347

Sure. Well, the Crown counsel advised that there'd be a further delay while she focused on

the complaint and she was planning a meeting with the Ministry for the week after that. So
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that was one year later and we were waiting and the timeframes appeared to just keep
stretching.

And any explanation of why it had taken a year later?

In the file there was an email prompt from the Commission mediator, the Crown counsel
suggested a facilitated meeting to tease out the issues and talk about the way forward. And
when I was alerted to that suggestion by the manager of complaints I said we would love to
meet, but actually we don't want to,- - we want to have a discussion on the substantive
issues. We felt that we were,- -might go, given what we'd experienced, we might go into a
further meeting where we'd be kind of intimidated really and told that we didn't understand
the law around the human rights of disabled children. So- we said yes, we would like to
meet, but we want a real conversation about our claim.

And also can I get you to read at paragraph 35 there is the e-mail said in part and the Crown
response?

Yes. The Crown -- "In terms of the Government response we're not in a position at this
stage to give any indication about timeframes or even the nature of the response. For
example, if it is possible the claim will proceed to litigation, there may be some reluctance
to say very much before there has been an opportunity to review all of the documents that
potentially may be discoverable. This is likely to take many months".

And then you had talked about the approach in August 2009 for a meeting, you'd be very
happy to do that as long as it was going to be a substantive discussion?

Mmm.

Then at paragraph 37 there's a file note that you refer to in September 2009. Can you just
tell us about that?

Yes, well it was actually a file note by the Human Rights Commission manager recording a
phone conversation that she had had with Crown counsel where she records her saying that
she wanted to meet IHC to get clarity and for IHC to articulate the claim and plead it.
Further, the Ministry were prepared to ask some questions of IHC.

And when did you next hear?

About four weeks later I received an e-mail from the Human Rights Commission manager
saying that a letter would be coming from Crown Law in the next three weeks. It would be
explaining its view that the complaint was not framed from the right legal perspective. The
mediator acknowledged our disappointment and frustration at that time. The lamb lapse
rather, yes.

And then you say at paragraph 39 that it was some six weeks later, but you did then receive
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aresponse. And what was the nature, summary of the Ministry's response at that time?
Well, it was from Crown Law and they said well actually they'd been dealing with a whole
number of other complaints which they'd prioritised, some individual complaints, and as
our claim appeared to be about the level of funding, it wouldn't, - it couldn't proceed. That
we didn't-, that-- our claim hadn't identified a specific policy or action that they could argue
against. And it wrongly suggested that IHC had declined to participate in the mediation.

So on all of those points they were incorrect. It was only a partial response to the full ambit
of our complaint. There was one issue around the ORRS funding but that wasn't the
breadth of the complaint. Ours was about the human rights to access education, not about
the funding.

So we felt that it was almost a deliberate misunderstanding of our complaint, and
then the final point was really difficult for us to accept, that they suggested that we engage
with the recently announced review of Special Education. Now in our complaint action
we'd explained that actually after decades of talking with successive Governments and
engaging with successive reviews that those discussions were limited because they were
completely - that- the human rights issue was not part of those discussions. So they were
saying, even though you want to talk about human rights, just go back to the Ministry of
Education and talk about education policy. So a really disappointing result from the--
response from Crown Law.

And you talk at paragraph 41 of being frustrated with that response, but you also alluded to
the belief that you had that it was not an accurate reflection. Was that only IHC's
perspective on what had happened, or at paragraph 40 can you just go through that?

Yes, that was interesting because on 29 October in 2009 the Human Rights Commission
manager e-mailed our then lawyer to advise us that paragraph 5 of the Crown Law letter
was not an accurate representation of the discussion that she had had with them. So it was
interesting of the three arms of the State that one was now disagreeing with the other in
terms of the way, the reasons for the response to the complaint. So we didn't know who to
believe.

And you talked just before that about the suggestion that you should be engaging in other
areas of lobbying or discussion. So just to accurately reflect was IHC at this point relying
solely on what had -- the complaint before the Human Rights Commission, or were you
doing other things to advance these issues elsewhere?

The legal action was only one part of our activity. We were working with families up and

down New Zealand to bring them together to consider the proposals within the review in
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Special Education. THC takes very seriously the voices of families and we organised a
number of forums and opportunities for families to have a say. So we were working with
families and across the disability and human rights sectors to get people to engage. We
were very sincere in our wish to engage with the Government process, while alongside of
this we were wanting to commit to another process that had another way to view these
things.

So yeah, we worked very hard, we commissioned research at that time about
inclusive practice. We invested huge amounts of time and resources in bringing families
together. We enthusiastically submitted, we met with ministers, we met with officials. So
on one hand we were trying to, with a civil action, go down that pathway, but it didn't mean
that we were not doing a whole range of other things as well.

So returning to the civil action at paragraph 43 you mention a meeting finally took place
with the Ministry on 29 March 2010. Can you briefly outline what happened at that
meeting, what the action points were and what happened next?

Well, it was a relief to have the meeting finally and to be in the same room. It was agreed
amongst all parties that this was an open meeting, it wasn't a confidential resolution, it was
for the Crown to better understand our complaint. At the end of the meeting they said they
had a different understanding and that they would go away and think about that and come
back to us. We agreed to come back with some more detailed information about the issues
around ORRS funding and that's the way the meeting was left.

And just quickly before we move on, did you go back, provide any information that you
had been requested?

Yes. Some months later we did. There was a bit of a lapse because we were waiting for
the response from Crown Law, because-- as they had said they better understood the
complaint and we were waiting to hear about that, and that could have informed the work
that we were doing on the ORRS policy. And also during that time there was the whole
review going on, so there was a lot of work being done by THC.

Just quickly, it might be useful at paragraph 45 there's just a very brief file note. You've
already touched on e, but can you just briefly summarise a, b, c and d?

At the meeting we described to the Crown that we thought- - that- our complaint was about
the systems and structures in which these matters sat. We asserted that the Ministry did not
use the levers they had available to them to alter policy, that there was no capacity within
schools around teacher training, professional development, teacher aide training to teach,

there was a lack of capacity. And that was an example of one of the systems that needed -
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and structures that needed changing. We said there needed to be more support for boards
of trustees in schools and principals to learn about human rights of people with disability,
inclusive education, and there needed to be some real capacity building there. And we
stated quite clearly that funding was not the core issue of the complaint.

And then in the interim while you were waiting for the civil action to progress, there was
the result of the Special Education review six months later which you refer to at paragraph
47?

Yes. The review promised a lot of things and in the end didn't go far enough. There was
some great aspirational statements and some increased levels of funding, increased numbers
of students who could qualify for ORRS funding. But in terms of the levers, the changes to
the systems and structures that we were proposing around, yeah, it just didn't recognise
those problems. Once again, it put it back on individual schools and said that if you've got
ORRS funding all your problems will be solved.

At paragraph 48 you talk that-- the reason this is significant for this evidence is that in the
end the Ministry position was that IHC could only discuss the review insofar as the
outcome impacted on the complaint IHC had made. What was IHC's response to have it so
narrowed in terms of what could be done with that?

We were very happy to widen it as we felt that review had impacted on all of its claims, our
claims within all of the areas that we were alleging discrimination in. Because the outcome
of the review did not give redress to the issues that we were complaining about. So -yeah-.
So didn't change the need for you to keep pursuing redress?

No, absolutely didn't, we needed to pursue it because the redress wasn't there.

And so at paragraph 49 you talk about sending the further information and at paragraph 50
a date was sought to be pursued. What was Crown Law's response to the request for a
meeting at that stage?

Well, I actually gave our preferred dates for mediation, but Crown Law said that they
couldn't do that, in fact they refused to set any dates on the grounds it was premature to do
so as they had not yet responded to our complaint.

And given that things were not progressing terribly rapidly for you, were there discussions
with anyone else to try and see what could be done, and I'm referring to paragraph 52?

Yes, we thought the Crown response was taking a very long time, so we approached one of
the members of our advocacy subcommittee, approached the then Minister of -- Associate
Minister of Education, Rodney Hide, about the unacceptable delay in getting a response

from Crown Law. It was only some ten days later that we got the final response.
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And did you approach the Director of Human Rights proceeding as well?

At that time?--

Paragraph 527

Yes, we had been so frustrated that we thought is there another way to make Part 1A work
for us, so we thought hmm, there's that Director of the Human Rights proceedings. There
we knew that they would take on other legal representation of cases, so we began to have
discussions with the Director, Robert Hesketh at that time.

And we'll return to that, but it was important that you had started those communications at
this point in time. Paragraph 53, 18 August 2011 Crown Law finally forwarded a response.
Can you just go through what that response was?

Yes, on 18 August they finally responded. They said that in their view there wasn't any
unlawful discrimination revealed in IHC's claim. It said that the complaint was based on a
misunderstanding of the ORRS policy and its interaction with other special services. It
maintained the complaint, it raised issues of implementation of the policy rather than
pointing to any part of it which was discriminatory. It stated that the issues of
discrimination should be taken up with schools. Further, funding issues were not -- were a
political issue not amenable to challenge under Part 1A. It concluded that nevertheless if
IHC wished to discuss the revamped ORRS policy with it, the Ministry -- with the
Ministry, they would consider a request from us to do so.

And you talk about being bitterly disappointed at paragraph 54, but can you read from
paragraph 55(1)?

Yes, we -- [HC responded to Crown Law, we "expressed deep disappointment at the
process followed by the Crown in respect of the complaint, pointing out that it was filed on
31 July 2008. Some of the smaller delays were caused by the Human Rights Commission
assessing the jurisdictional issues at the beginning but the large majority were caused by the
Crown".

And j?

We advised, IHC "advised that as a result of the response received from the Crown THC
would consider all options including taking proceedings before the Human Rights Review
Tribunal".

And then in the period between November 2011 and September 2012, what occurred in that
stage, did you hear from Crown counsel again at all?

Well, yes, I received a response to my letter. The Crown apologised for overlooking the

need to respond to the whole complaint instead of just focusing on the ORRS issue. It
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noted our comment that we were considering taking the proceedings further, and that they
understood that from --that there would be no further response needed from them.

And so we jump to when you actually filed the statement of claim in the Human Rights
Review Tribunal?

Can I just say there that that response, wasn't only bitter disappointment, we felt
disrespected, we felt deliberately misunderstood and fobbed off and we felt that Crown
Law were not operating in the spirit of Part 1A. THC had a huge responsibility given that
we were taking this action on behalf of disabled children and their families. To get to this
date and to have this result seemed very, very unfair and we were conscious of the
disappointment, the many families who were following this action, the disappointment for
them.

Just touching on a point that you've raised there, was there a reason IHC became the
plaintiff in the proceedings rather than, say, in the 4tkinson case where there was a
nominated person?

Yes, the families who had come to IHC were already exhausted and worn out by the
struggles that they were having as families to access education for their children. And we
had taken a device from the Director of Human Rights proceedings, the Office of Human
Rights proceedings, who made some comments in watching the Atkinson case, Part 1A
case. He said:

"My experience of dealing with a number of individual plaintiffs in proceedings
against the Ministry of Health has taught me that wherever possible in Part 1A proceedings
an institutional rather than an individual or number of individuals plaintiff is preferable.
Quite apart from anything else, the litigation process is harrowing and very public. Words
such as 'brutalising' have been used by individuals to describe this type of litigation, matters
easily become sidetracked as personal issues are delved into. Institutional plaintiffs do not
suffer this fate to anywhere near the same extent".

So that was good advice, because our families, you know, IHC was happy to
represent families and take that on the cheek on their behalf, because it would have just
been a woeful situation. They were exhausted already, we thought that we could advocate
on their behalf, that's what they wanted and that's what IHC does. It was the right thing to
do and we couldn't turn away from it.

Thank you. And going to the Director of Proceedings, initially, Mr Hesketh took your case,
can you just talk about him taking over your case but then what happened next, were you

continued to be represented by the Director of Proceedings?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

S

> o R

TRNO0OO0004_0046

299

Well, yes, we had been talking with Robert Hesketh. He decided that within his
responsibilities in that role that our case was one that he would provide legal representation
for. That was at the end of December 2011, during 2012 we worked together on that and in
September we filed that claim, well, he did on our behalf.

Unfortunately, in the following year he retired and a new director was appointed,
Robert Kee, and we worked with him to understand the action, and were hoping that he
would continue to provide representation. Sadly, that wasn't the case. On 17 May, -just
finding the date,- -2013,- he withdrew his representation on the basis that he felt the
resources of -- that it was a big claim, we knew that. We also knew that other big claims
around the world had had a good hearing, human rights challenges, but he felt the resources
of his office couldn't meet that challenge, the size of the claim. And also he expressed a
real preference to sue individual schools, and we knew that many schools were trying their
very best with an imperfect policy framework and that that wasn't the answer to get the
systemic change that we were wanting.
And so what did that mean for IHC and your civil claim?
Well, we had to look around, fortunately we had some good advisors at that time and we
came to be in contact with Francis Joychild who agreed to provide legal representation to
IHC. She was very busy with other priorities until the end of that year and it wasn't until
the beginning of the following year that our relationship with her was formalised.
And it came to be that she filed an amended statement of claim in 2014 for you?
That's right.
What happened after that amended statement of claim was filed, and that's at paragraph 63?
Can I just say that the IHC board were fantastic. I mean obviously we had to think about
how much this claim, what these proceedings were going to cost. And IHC stood, you
know, we believed in this and the IHC board approved resourcing this action, it was a very
important thing historically and then. So, sorry, your question was?
After you filed the amended statement of claim, what was the next action by the Crown,
and that's 637
Right, well, the Crown then decided to -- well, essentially made a strike-out application to
our claim, and these were on the issues of jurisdiction, justiciability and joinder, we'd also
joined the Teachers Council and the Education Review Office in the claim. And
interestingly enough, these were the issues that had been canvassed during those earlier
discussions as evidenced in the HRC claim, Human Rights Commission file, that all of

these issues were discussed between those three arms of the state then and now we saw
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them in the strike-out claim. In the preliminary hearing that we had these were the issues
that were going to be traversed. But eventually the hearing did take place in February 2015
and our last day was on 31 March, that's just a little correction there to the evidence.

Thank you.

And about a month after that the Tribunal issued a minute seeking further submissions on
the duty to provide an effective remedy. These were duly provided and that's where it lay.
So just to clarify, you talk about the hearing taking place in February and resuming on 31
March did you say?

Mmm.

How many days did the hearing go over?

It was four days, two days in February and two days in March.

And what happened next? Did you receive a response?

From the Tribunal?

Tribunal.

No, we still haven't had -- there has been no decision handed down from the Tribunal from
that preliminary hearing, and that was in 2015, it's now 2020.

So as you say at paragraph 10 of your evidence, it's five years to get a decision on just a
preliminary interlocutory application?

Yes, we haven't even had the substantive issues around discrimination, unlawful
discrimination, considered, we haven't had that conversation yet. We're hoping we will.
And at this point I understand that you wrote to the Minister and if we can have Exhibit 33,
which is your letter to the Minister of Justice. And ifwe can call out paragraphs 2 and 3 to
start with. Can I just have you read the called out portion?

"At the beginning of August IHC, -this was August 2015,- -- wrote to the Tribunals Unit to
inquire as to when we could expect a decision. The Tribunals Unit reply indicated that they
were unable to provide any indications of an expected timeframe. IHC's case was first
lodged in 2008. We have experienced long delays in the processes leading up to the current
proceedings and are therefore disappointed and frustrated at this further delay”.

If we can then call up paragraph 5 and I'll have you read that as well?

"IHC is concerned that the current resourcing of the Human Rights Review Tribunal is
linked to long delays in cases getting heard by the Tribunal and delays in decisions being
made".

Thank you, and then you received a reply from the Minister of Justice, Exhibit 34. And if

we can call out paragraphs 2, 3 and 4, if we get all those on screen.
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Minister Adams replied; "While as Minister I cannot intervene in the progress of your case,
I can make some general comments. [ understand there have been a few factors that have
contributed to the time it has taken for IHC's case to progress. I am advised that the
Tribunal received IHC's claim in September 2012 and during 2013 a number of
adjournments and pauses in proceedings were requested by and granted to IHC's counsel. |
am further advised that counsel filed an amended statement of claim for IHC in August
2014, setting out IHC's case. Following this the Tribunal was able to hold a hearing in
February and March 2015.

With regard to the time it has taken for the Tribunal to issue a decision following
the hearing, this responsibility rests with the Chair of the Tribunal. I am aware that matters
heard by the Tribunal can be complex and the Tribunal's decisions can have wide-ranging
implications for industry and Government agencies. I understand that the Chair can take
time to consider all the issues and implications before issuing a decision. I am advised that
the Ministry of Justice does set time aside for the Chair to dedicate to decision--writing in
order to facilitate this process.

The Government has no plans to increase the resourcing of the Tribunal and I am
satisfied that the Tribunal's current resourcing levels are adequate to manage its caseload
effectively. As outlined above, there can be a number of factors that contribute to the
progress of a case and additional resourcing would not have made an impact on these
factors".

Thank you. Sometime later, if we jump to paragraph 68, in August 2019, which is
effectively four years after this correspondence, you talk about a public announcement
relating to resources in the Human Rights Tribunal, can you quickly summarise that?

Yes, there have been some reporting in the media about the situation in the Human Rights
Review Tribunal. It wasn't just IHC that was waiting in a queue. So during that time I'd
made many phone calls to the Registry to inquire about when we could expect a response.
I wrote on 6 August and I wrote again asking why,-- when we could expect a decision. By
then I'd seen a public announcement that five new deputy chairpersons had been appointed.
A minute was issued from the Tribunal on 21 August, again providing no answer and
explaining in detail the resourcing issues.

If we can bring up Exhibit 36 which is the minute that you had seen. Paragraph 2 talks
about the long delay in the delivery of a decision is acknowledged. If we can then look at,
very briefly, paragraph 3, it talks about two reasons for the delay, first an unprecedented

increase in the Tribunal's workload and second, that until recently the Human Rights Act
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did not allow the appointment of deputy chairs. And then if we go over to page 2 it
talked,-- if we can call out paragraph 7 and I'll have you read that. 7 and 8.

"It was not until 14 November 2018 that the Human Rights Act was amended to permit the
appointment of deputy chairpersons. Such deputies were not appointed until 8 May 2019
and it will not be until October 2019 that all will have taken up their positions. In view of
the need for induction and training, the present best estimate is that it will not be until the
first half of 2020 that any appreciable progress will be made in accelerating the rate at
which cases are set down for hearing and decisions published".

And we're now a year past this minute. Have you received any other communication or
have any other steps been taken with the Human Rights Review Tribunal?

No, I haven't received any communication but I did communicate with the Tribunal just
two weeks ago and the response was that the situation hasn't changed from the August
minute of 2019, so we're in exactly the same position.

So given that 12 years effectively have passed since you first made the complaint to the
Human Rights Commission, what would you say about the cohort of disabled and
vulnerable children who started on the journey of this claim and where are we now, what is
the current status?

Of the claim or the students?

The students. We know the claim is stuck.

Those students, that whole cohort of students whose families swore affidavits about what
was happening for them in school, they've all left school, and unfortunately many of them
are not having a very good time. This year's June household labour survey reports that
48.2% of disabled students are not in training, not in education, are not in employment. So
essentially that group of students experience disadvantage then and are still, --and the
lifelong disadvantage of a system that neglects their right to education is clearly evident in
the numbers of those young people who are sitting on couches all over New Zealand not
doing a lot that's good for them and for their communities.

And have there been any changes at all that you could point to in that elapse of period, is it
better, worse, same?

There's no doubt that there has been progress, whether IHC's claim and legal action is
linked to that progress. But clearly there has been some progress. And IHC is very pleased
about that. However, there isn't the kind of progress that will mean that a disabled student's
right to education will be recognised by the local school or by the system. So we've still

got some distance to go.
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So from the perspective of IHC, does it continue with the claim despite 12 years and only a
preliminary hearing, or could you discontinue at this stage?

We're committed to a process, the process that Part 1A offers.

And as we round out this particular part before turning both to afternoon tea and our claim,
can you go back to paragraph 11 of your evidence, which describes your summary of the
civil claim?

IHC says that the Part 1A remedy has failed children with disabilities needing
accommodations to learn. Reasons in its opinion for this failure include the "technical,
adversarial and oppositional approach adopted by the Ministry and its legal advisors,
Crown Law, from the beginning. The gross and chronic under-resourcing of the Tribunal
until last year to hear and deliver decisions in a timely way".

And given you wrote this evidence early this year, --would you add anything to that gross
delay in resourcing because there are now more resources but you still haven't received a
response?

No, and I think those of us in civil society as NGOs we look to human rights bodies to be
accessible and to be responsive in a timely way. I mean clearly IHC's case, whether it
succeeds and wins, fails whatever, the issue remains do NGOs who represent disabled
people, can they access justice and can they have redress to right the wrongs that have
happened to them. And I would suggest that IHC's case clearly illustrates that that's not,
you know, like we've got some real problems.

And we'll talk about what redress should look like, but in terms of redress through the civil
claims system, what would be your final word on how successful or adequate that has been
for you?

I'm sorry, can you repeat that?

In terms of civil claims, this has taken 12 years. In terms of redress or seeking redress, how
acceptable or adequate have you found that process?

Well, IHC hasn't been successful in terms of - we had a genuine belief that these human
rights bodies would provide a pathway for this terribly serious issue to be considered, and
that's about the human rights of disabled students access to education. They still, and 12
years previously, still experience denial of their right and neglect of education. And we had
expected that the two human rights bodies in New Zealand would take note of that and
provide kind of safe passage in a timely way to have these children's issues examined. We
haven't achieved that. I don't think that's-, --and yes, there may have been some time delays

on the part of IHC, but actually we haven't been able to control our --timely response to
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these important issues. And that's been a hard thing to report to the families, to the
students, and the wide range of allies to this action. THC's had enormous support, people
think that this is the right thing to do because it is about human rights, and these things need
to be considered by the Ministry of Education. We need to have a better conversation
about human rights and education.

Q. Thank you. We'll take the afternoon adjournment.

CHAIR: We will, thank you.

Adjournment from 3.35 pm to 3.53 pm

CHAIR: Thank you Ms Janes.

QUESTIONING BY MS JANES CONTINUED:

Q. Trish, the next part of your evidence talks about a particular case study. Can you just
describe how THC became involved in that case study and what it illustrates and why it's in

your evidence?

A. IHC became involved in the case of Mr M because he asked us to and we were very happy

to support him in his civil claim to get redress for what had happened to him in his

childhood and early adulthood.

@

So just briefly describe his early childhood which is at paragraph 81 of your evidence?

A. Right, well, it goes back a long time in 1928 when Mr M was two months old. He was
placed into the care of the Home of Compassion in Island Bay Wellington to be adopted.
At six years old he hadn't been adopted and so there was a process initiated for him to go to
Templeton in the South Island and to --come under the Mental Defectives Act. So he was
assessed as being disabled and the recorded evidence of that diagnosis of low intelligence
was that at six years old he didn't know his surname, he couldn't add 2 and 2 and he could
not spell the word cat. So on that very slim diagnosis he was sent off to the South Island to
Templeton.

Q. And just briefly describe what Templeton, - you've- talked about the Mental Defective Act,
but what was Templeton?

A. Templeton was a psychiatric institution, it was a place, --a psychopaedic institution, it was

a place where children who were of low intelligence were sent. It was kind of around that

time, remembering that that was in the early 1900s where the eugenics theory was very

popular, it was felt that if these young children were sent away that would prevent them

having children and it would control their behaviour. So the approach was to segregate

them in places where they could be contained and looked after. It was a very custodial way

of looking after children. Templeton -had a lot of rules and there were kind of three
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activities, a place loosely called school which was about kind of rote learning of usually
domestic tasks, work on the farm, or in the workshop. So there were lots of young people
there, it wasn't closed down until 1996, so it was a Government- -funded institution for
children with disabilities.

And you talk about Mr M's expectations of what his life would be like when he went to
Templeton at paragraph 82. Can you just describe your understanding of what he thought
life would be like?

Well, he thought that when he went to Templeton he was told that he'd be able to attend
school, he was very keen to go to school, like other children, but when he got there that
didn't happen. He worked on the farm and in the workshop at that time too, there was very
gender defined activities, so the girls went off to this school-like place and the boys went
off to work on the farm or be in the workshop. So he was very, very disappointed with that
and at page 14 when he could be employed- he --was promised wages for the work that he
was doing on the farm. Sadly he never received those wages, so when he left Templeton at
19 years when he asked for all the wages that he'd asked the institution to put in one place
and save up for him, he, yeah, there were -- he didn't get them.

And are you aware of practices of the day whether being paid wages was a reasonable
expectation that he had?

Yes, it was, although whether those wages were comparable to wages outside an institution
is another thing, but yes, and the institutions had various ways to manage those things that
often have ledgers where wages, you know, the figures around what was earned was put
alongside what would be spent at the institution shop, you know, so there was this ledger
around what you've earned and what you've spent and your balance.

And so what happened to him at the age of 19?

In those days as young people were entering into, coming out of childhood, I suppose,
under the Mental Defectives Act, there were ways that employers could approach
Templeton to say "Look we need some labour, have you got anyone that could help us",
and that's what happened to Mr M. He was sent to a farm on the West Coast allegedly
under probation, he was still under the Act, but on probation with the hope that one day he
would be free from being under that Act.

And he was -- you talk about him being moved to an isolated West Coast farm, but what
was his life skills, his life circumstances at that point would you describe it at paragraph 82,
the final sentence?

Well, he was discharged from Templeton although still under the Mental Defectives Act.
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He had no money, he had no literacy skills and not a day of schooling. He'd also been the
victim of terrible physical and sexual assault during that time at Templeton.

And yet he went on, if I can digress slightly from your evidence, you were talking to me
about what he actually went on to do with his life, which I think is quite a testimony to
what happened for him?

Yes, when he left the farm and ended up in Seaview Psychiatric Hospital on the West
Coast, they then assessed him, they were thinking who is this person and how can we
support him, and so he went through an assessment process and surprise, surprise he was
found not to have an intellectual disability and so they then arranged for him to get
employment at the hospital next door. So he began his, what would be his lifelong career
as a porter within hospitals. And of course those settings were very familiar to him, he
liked the way those places ran, there was predictability, it was certain and he went on to
have a very good career working hard, and he was well -respected in those workplaces.
And you talk about him in 1991 leaving Hutt Hospital after a workplace injury and starting
a search for information. Can you describe what began for him that journey of looking for
his records and what happened next?

Well, I think with a lot of people who go into retirement, Mr M suddenly had a lot of time
on his hands and he began to try and make sense of his life and what had happened. He had
work, but interestingly enough Mr M lived a very isolated, lonely life, he didn't have many
friends, he never had an important relationship, he didn't have children, he didn't have
relations, so he had a lot of time on his hands and he started to think about the terrible
things that had happened to him. And he especially thought about the money that he had
been promised and never received. So he started to ask some questions of the Ministry of
Health, he started to talk with politicians of the day --to get their advice on how to get
redress around the things that happened to him. So that was in 1991. It wasn't until 1995
that those inquiries became more formal and then around 96, 1996 through Legal Aid he
instructed his own solicitor.

And what was the solicitor able to achieve for him if anything?

He had one, he actually had two solicitors, so at the end of that whole legal process Mr M
received an apology from the State and financial compensation.

But there was quite a way to go before --

Yes.

- The start of the journey in ‘91 to 2003 when he got that compensation?

Mmm.
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So how did he find the ability to access records, was that a barrier to him seeking redress?
It was absolutely a barrier. I think in those days institutions had a more, I guess, casual
approach to recordkeeping than we do now, that no- -one ever thought that someone would
apply to see their own records. So there was a lot of information missing and a lot of
uncertainty about who had responsibility for his duty of care. So he approached the
Ministry of Health, he approached the Catholic average diocese who told him no, it's not
us, it's the Ladies of -- the Home of Compassion.

And then there was some confusion around Templeton because, of course,
Sunnyside Hospital was the psychiatric institution for adults, but it also administered the
psychopaedic setting that was Templeton. So he went off on a number of pathways and
was redirected to others. It was a long process to even get what records existed. He
developed his own file, he was very tenacious and we have his own personal file at THC.
Yes, it really illustrates, you know, the false turns-- that people sent him on and his
tenacity, really, to get the right answers and seek redress.

So the second lawyer who, what- happened was that there was one claim served
on the Ministry of Health and then the Home of Compassion. And that was around the
denial of, or the neglect of Mr- M's education. At that time his legal counsel had looked
out and seen that many of the cases at that time based on abuse hadn't been successful, so
they framed up his claim around the denial and neglect of his education.

And so you've talked about the difficulty of accessing records from not only the Home of
Compassion, which I understand from your evidence that he was sent to the diocese, there
was an issue about who he should complain to?

Yes.

So my question really is, as well as the difficulty to access to records, is your perception
that there are barriers of knowing who to complain to, to actually start that process of
redress as well?

Absolutely. And remembering that, you know, he had some legal advice, but this was a
very confusing progress at that time. He was quite unwell, he was, -- he had some health
issues. It was a minefield for him to try and access the right information and the right
agency to complain to and seek redress from.

And you mentioned that one of the organisations didn't even have records of him because
there was a different name or a different birth date or...--

That's right, that's right. So, he felt like a non-person who, you know, the system hadn't

taken notice of, yeah, so that was very hard for him.
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Because you talk in one of your paragraphs about a sense of feeling unworthy?

Yes, yes, and I think --

Paragraph 847

I mean as with, --  mean when he was working he didn't disclose to anyone that his early
life had been in an institution. He was very embarrassed about that, felt that it would be
held against him. And he was very ashamed about the abuse that had been perpetrated
upon him and the culture of abuse that was evident in all of those settings, the Home of
Compassion, Templeton, the farm on the West Coast and Seaview. So he felt unworthy of
being treated well, and whether that was the reason he didn't enter into any intimate
relationships or whatever, he led a very lonely, isolated life and that was the impact on him
of that early childhood and the levels of abuse that he'd suffered and the way he'd been
treated.

And when he came to seek redress and he had the assistance of the solicitors, did he also
seek other avenues to try and raise awareness? And I'm at paragraph 90 of your evidence,
paragraph 87 and then jumping to 90.

He, for a very reticent, shy man, he actually spoke with a lot of people and a lot of
politicians. He wrote to Cabinet Ministers, he wrote to anyone who listened really. He was
really motivated around righting the wrongs, and he wanted the State to acknowledge that,
so -- and hence his motivation to accessing files that governed those institutions. And he
came across a lot of barriers to that. So the politicians, although they appeared interested,
were not that helpful in helping him find a way. In 1997 he engaged a solicitor and the
solicitor organised a psychologist's report that confirmed the trauma that Mr M had
experienced as a result of the abuse, and his life at institutions.

And you've already outlined the loss of opportunity and the abuse, and so with this report
that now sets out that abuse and the impact on Mr M through his life, he filed a statement of
claim with the parties being the Ministry of Health and the Home of Compassion in 1999.
What was the Crown's response as you've recorded it at paragraph 937

Well, the Crown, they received the claim and then indicated that Mr M's allegations would
need to be corroborated before they could consider settling the claim. So he didn't know
how to do that, so at that time he started talking to J B Munro who was a former Chief
Executive of IHC and IHC helped him to find that evidence. And the advocacy team went
and spoke with people who had been in those places with him so that to confirm that what
he'd said was true. And of course, you know, some were reluctant, it was bringing back

terrible stuff, it was retriggering people into trauma, so but the IHC advocacy team did a lot
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to satisfy the Crown and corroborate the evidence.

And in terms of what IHC was able to do in terms of assisting interviewing witnesses who
had disabilities themselves, what barriers were you able to overcome that perhaps would be
harder for other people trying to seek corroborative evidence in those communities?

The IHC advocates at that time were very familiar with how people with intellectual
disability process information and the kind of supports that they needed to engage with the
process, presenting information in accessible formats, slowing down the process, all of
those things. So they were able to put the time in at great personal cost, our files reveal.
People volunteered to do this to gather this, to really connect with people about what had
happened. And they weren't easy conversations, of course, it was a piece of skilled work,
but they were successful and got the information from those people that was needed for
Mr M.

And just you've mentioned legal aid. Can you just talk about your understanding that Mr M
initially had legal aid and then no longer had it. Can you just outline what that was about?
Yes, he'd just about exhausted what was available through legal aid at the time when his
first lawyer said that they had to move on to something else, they had other priorities.
Fortunately through IHC at that time we were able to connect him with a lawyer and a QC
who was able to file a claim, a new claim.

What would the barrier have been for him if there was not that connection through the
HC?

I hate to think, I'm not sure he would have ever been successful. And that's, you know, I
think it was lucky, but knowing his tenacity and- I suspect he might have found someone
else, but we got there quickly for him. So it worked well for him to have THC as his friend,
and of course we wanted to do the very best by Mr- M knowing his background and his
history, and his age, you know, he was an old man at this stage.

And you mentioned that he had already had a psychiatric report at the request of his own
lawyers, but at paragraph 96 you talk about the Crown requiring him to undergo another
psychiatric assessment. Can you just go through why that was necessary and if there was
any impact on his claim as a result of that? You're at paragraph 96.

I mean as his case was gathering momentum it felt a bit like the Crown was resisting
because in the request for yet another specialist report, which was not a psychologist but a
psychiatrist, that was expensive, I think $2,000 back in the day, back in 2002. So Legal
Aid funding -- no, I think that -- sorry, I've just jumped a paragraph.

96?
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Yes, legal aid funding was obtained to pay for that report, but it felt like yet another step in
this process. But the report theorised that the abuse which Mr M had claimed to have
suffered seemed very real and had caused him to be significantly psychologically disabled.
The psychiatrist said that M found it extremely distressing to describe the trauma he had
suffered, in particular the sexual abuse.

And it also talked about why he hadn't come forward earlier, which is important in terms of
civil claims. Can you just read paragraph 98?

Yes. Also the report kind of flagged that M hadn't come forward until he had ceased
working as he'd invested a large part of his personal esteem in his career, and that he was
worried that if his colleagues knew he'd been institutionalised and abused they would lose
respect for him, or he would lose his job.

And then you talk about him actually receiving redress in 2003. Can you just again read
that paragraph?

"In June 2003, eight years after he first requested the Crown investigate and resolve his
claim, after two lawyers and thousands of legal aid dollars and significant advocacy work
by IHC, the Crown made a financial settlement with the 74 year old M and provided him an
apology. M passed away three years later in 2006".

And you've given some reflection and thought about what can be learned from Mr M's case
and you've set those down and the Commissioners are able to read through those. But is
anything that you would want to highlight of particular importance, because I'm then going
to ask you about what recommendations or suggestions you may have for what could be
done better?

Accessing justice or seeking redress for people with disabilities is complex and it's difficult.
Firstly, the systems themselves may be inaccessible, they may be unaffordable and actually
you need a lot of support to go through those processes. So the fact that, you know, we
have no funded advocacy for disabled people, the fact that there are very few counsellors
who have the expertise to work with disabled people who have been abused or suffered
trauma, and the fact that, you know, we - there's no- one- actually to report vulnerability to.
We don't have anyone, any organisation in New Zealand that has the statutory authority to
investigate the vulnerability of adults with disability. And I think that's a huge gap in terms
of safeguarding the future, we need better safeguarding mechanisms and better support for
people to try and get help and to resolve and seek -- problems and seek redress.

In terms of timeliness, this took eight years; are there any suggestions you would make

about how that could be overcome, and particularly if there were accommodations needed
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for people who were vulnerable and disabled?

Yes, I mean both M's case and actually IHC's case with a civil claim, it's absolutely clear
that there needs to be a timely response, you know, any system of redress needs to
guarantee a timely response to people's approaches. And I think THC's evidence clearly
illustrates that taking time is another form of abuse and neglect and it's unacceptable.
Thank you, is there anything else that you would like to say before I check if the
Commissioners have any questions for you in terms of what the future could or should look
like?

In other countries there are organisations that, like the Office of the Public Advocate that
has, that -can investigate vulnerability. But I think we do -,-- whatever system we decide
on for safeguarding the future we need a system that's fair and impartial, that isn't
expensive, and that accommodates and recognises that people need, -- that disabled people
have a human right to access justice and to seek redress and that a new understanding, we
certainly need a new understanding that denial or neglect of education and access to justice
rights is a further form of abuse.

Thank you, Trish. Do the Commissioners have any questions for --

CHAIR: I think we do, I'll just ask. Commissioner Alofivae will ask you some questions.

COMMISSIONER ALOFIVAE: Thank you very much, Trish, for your fulsome evidence. I just

>

want to take you back to the claim, so 2008, 2015 you still don't have a response to the
preliminary hearing. So the substantive issues are still yet to be dealt with. So there was a
cost involved in the first getting you to the preliminary stage. Is there going to be even
more work involved to deal with the substantive hearing?

Undoubtedly, undoubtedly there'll be more work for a substantive hearing. Yes, so IHC
has, you know, instructed, you know, we've had a lot of help in this and that hasn't, you
know, that's a cost. But as I said previously, IHC's willing to pay that cost and will
continue to do so until the substantive issues are dealt with. Alternatively, if it is struck out,
well that's fine, we'll regroup, you know, we want ways to, you know, the human rights of
this group of small New Zealanders can be considered in the way that Part 1A intended.
Just in terms of your numbers, so I think you mentioned that there were 100,000 people in
the... --

Yes.

- intellectual disability group. Do you have a sense of what your numbers are today? It
might be an unfair question, but...- --

No, it's not. I mean I think in our original claim we talked about 86,000 to 106,000. Today
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I think those numbers have almost doubled. The Ministry itself acknowledges that we've
got about 20% of New Zealand's children and young people who require additional

supports to learn.

S

And do you have a sense of the break-down of perhaps the ethnicity of that group?

A. We know that there's a high correlation with Maori and Pasifica and disability. And that
was acknowledged by the reviewers of Tomorrow's Schools who made some excellent
recommendations around improving equity in New Zealand's education system. They said
quite categorically that it was Maori students, Pacific students and disabled students who
missed out in our education system, who have been left behind for far too long.

Q. Thank you, I'll leave it at that, you've answered everything else very well, thank you so
much.

CHAIR: Commissioner Erueti.

COMMISSIONER ERUETI: Thank you Madam Chair. Kia ora Trish. Just seeking to elaborate
or clarify some points for me if you could help me with that please. So first on the question
of what is a disability, so I know THC is focused on intellectual disabilities, but this claim is
a discrimination claim related to children with disability which includes intellectual
disabilities, but what other types of disabilities would fall within that group?

A. Right, so we took the claim on behalf of disabled students, and within that group of

children there will be children with autism, children who have neuro disabilities, children

who are hearing or visual impaired, children who have physical disabilities, children who
have intellectual or learning or sensory disabilities.

Thank you.

S

A. All of whom are in New Zealand schools.

Q. Yes, yeah, thank you very much. And you noted I think in paragraph 18 you were talking
about the ORRS funding. What does that actually mean, what does that stand for?

A. Well, it's the ongoing, -- used to be reviewable resourcing scheme, it's now just the

on-going resourcing scheme and it is for the 1% of children who receive it.

S

That's right, so it's funding basically, is that -- from the stats, yeah.

A. It's funding.

Q. And you said there's 1%, 1 to 3% that's there for assisting with teaching aids. And the other
amount is apportioned according to the size of the school roll, is that right?

A. Yeah, there are two forms of funding. One is an individualised amount of funding which

relates to small numbers of children who need a large, you know, a lot of accommodations

which can be expensive. The other funding is a Special Education grant which every
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school gets according to the decile of their school. So that funding assumes that disabilities
are evenly represented through every school in New Zealand, and that's not the case, we
have magnet schools who open their doors and do very well with the constraints on their
funding who include,-- actively include all children. And part of IHC's claim was around
that thing, to include disabled children in the community of all children we need to provide
reasonable accommodations. In the absence of those accommodations, that the absence
creates difficulties, those difficulties create disadvantage and that is discrimination.

Okay. So it's not based on the number of students on the school roll with a disability, it's
the numbers basically within the school, is that right?

Each -- well, yeah, the SEG grant you're referring to is about the decile rating of the school
and the numbers of -- total number of students.

Yeah, and the decile rating, and that's still the case today?

That is. Ithink that was the recommendation of the Tomorrow's Schools review that that
would change but it hasn't changed yet.

Thank you. I know you said that your civil proceedings with the Human Rights Review
Tribunal was costly to IHC and you noted how the board of IHC nevertheless supported
this initiative. I just wonder -- I'm assuming that's mostly legal costs, right?

Yes.

I'm assuming also, well I just want to know whether the prior process, the non-legal
process, if you like, of actually making a complaint under Part 1A to the Human Rights
Commission was also costly?

In time and effort probably. Yes, I mean Part 1A was meant to be quite accessible, wasn't
it, it was meant to be a process that ordinary people could go, could engage with or without
a lawyer to have human rights examined. I think the barriers to engaging with the, -  mean
our experience with the Tribunal has shown some real, has shown-,--- I think what we've
experienced is not consistent with the intent of Part 1A and the spirit of Part 1A which was
around having Government policies, putting the ruler through those policies and saying are
these compliant with our human rights obligations. And as a result of that exercise,
increasing the knowledge and capacity of the public service around human rights
application and recognition.

Yes, because it seemed like that first phase was actually-- a lot of legal arguments raised
about justiciability and jurisdiction that would require legal advice and therefore legal cost,
right?

Yes, and we did spend money on that, we engaged private counsel prior to the preliminary
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proceedings. We had a spell there where we got free legal representation through the
Office of Human Rights proceedings, but that was a short time in its 12 year journey.

I had a question following up from Commissioner Alofivae's question about the data on
ethnicity, but you could say gender too, about IHC's work. You refer to the survey carried
out by IHC in paragraph 70. Do you want time to look at that?

Yes please, 70?

Paragraph 70, about a survey carried out recently to get a sense of the numbers with
disability challenges. I wonder there, and also in the data that you're asking the
Government to provide you with as a remedy, whether the data that's been collected is
looking at ethnicity with Maori and Pasifica, for example, but also issues of gender boys
and girls?

There is some data, a lot of data available which points to the fact that there's an
over-representation of Maori students with disability and Pacific students. There's a big
correlation between poverty and disability. There's also differences with particular
disabilities in respect of gender, for example intellectual disability there are higher rates
with males than with females. But I guess our point about data with the Crown was that if
you're going to develop a policy framework and you're going to provide some level of
resourcing, let's base that on sound prevalence data, internationally accepted prevalence
data. And that's not -- that hasn't happened yet in New Zealand.

The data you're seeking is prevalence but also ethnicity of --

Absolutely.

- disability-.--

That is one of the things that there has been significant progress on, the Ministry's now
setting up a better way to capture data for all students, but more particularly for students
who need supports to learn. So there is a learning support register, we're working very hard
to ensure that the whanau own the data, you know, so that they have a say about what's
collected and what it's used for. So I think that's one area of significant progress.

Whether that will inform a better policy and resourcing framework is another
matter, but I think, I mean because we know with disability, you know, what you count you
value and what you don't count you don't value. So part of our claim was around
monitoring what happens to disabled children. So they matter, that they're visible and what
happens in schools and in the education system. So I understand that there is progress on
that in terms of the Ministry's plans to capture more data and to use it to ensure that there's

quality improvement in the whole system.
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Thank you for your answers, thank you, that's really helpful, thank you.

CHAIR: Most of my questions have been covered. Am I right in hearing that you say that only --

S

it's only up to about 3% of disabled children are funded with full teacher aide support in the
education system.

You are right and it's only 3% and unfortunately that 3% doesn't mean that you're fully
funded. I'm working with an individual case -- situation now, right now and despite this
young man of six and a half having all this funding, that doesn't provide him with what he
needs in that school, his wonderful school who are operating on a zero budget, because
they're poor, it doesn't provide him with what he needs and it doesn't provide the school
with what he needs. So that 1% doesn't mean that you can get everything you need or the
school has enough to do what they need to do the best by that child.

It sounds as though you would not regard that as reasonable accommodation?

Absolutely not.

Arising from that, do you think - it sounds self---evident, but you must be given a chance, is
3% too low, I mean are there more than 3% of the disabled children who need or deserve to
have teacher aide support?

I think we have a history of thinking that if we input enough dollars or raise the percentage
then we'll get the outputs that we're seeking. Actually if disabled children were included in
the community of all children we'd use a universal design principle that says if we get it
right for disabled children or Maori children we'll get it right for everyone. So let's stop
creating buckets of funding for those special children and creating a workforce just for
those special children, you know, let's look at what all schools need to do the best by all
children, and that's the beginning point.

Just to follow on from that, IHC's very worried at the moment that in 2020 we
have the largest investment in special schools and specialist settings than we've had for
decades. And what the stories that the Commission's hearing every day at the moment,
there's no question, and the research, you know, segregation away from public view, you
know, can, you know, there are --yeah, so my question is, why not invest in inclusion to
safeguard children from harm, abuse happens away from view. We know that in the recent
statistics on restraint that the majority of those incidents on restraint happened in special
schools.

So we're worried about that and there's no question that we have got large numbers
of children coming into schools who have really challenging behaviours. So we're saying

it's about understanding that child, understanding what's happening before the incident, well



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

S

TRNO00O0004_0063

316

before any notion of restraint or -- yeah, so we can do better with this. I think that the
investment-- the new investment in special schools is, you know, IHC and other disability
and human rights organisations are flagging a big concern about that. We don't want those
students in these new places to be the subject of another Royal Commission of Inquiry.
And that's not making any -- casting any aspersions on the fantastic staff in those schools
and the work that they're doing, but actually, you know, we've got to accept that isolated
activities for vulnerable population groups do not always have good outcomes.

Yes, thank you, that's an interesting observation which we will note well. The second
question relates to the role of the Human Rights Commission and the way you perceived it
to be acting from the time you engaged with it in 2008. It appeared to me when you
referred to the fact that -- you referred to three arms of the State, the Crown Law Office,
Ministry of Education and the Human Rights Commission in one breath acting together. I
don't want to sound legally preachy, but section 19 of the Human Rights Act requires the
Human Rights Commission to be independent. Are you prepared to give any observations
about your view of the role of the Human Rights Commission in relation to this particular
claim that you brought?

Thank you for the opportunity. It wasn't until we received -- we asked for our file from the
Human Rights Commission in 2015 and we didn't expect to see what we saw, which was
evidence of lack of independence and - as I said previously, initially when we lodged the
complaint it was greeted with enthusiasm and then there were a very,- - there followed a
very-,-- and of course they had to sort out jurisdictional issues, but what we saw in the file
was discussions between Human Rights Commission, Crown Law and the Ministry of
Education before notification but those conversations deepened and broadened after the
Crown had been notified. So we had major questions to this day around the impartiality
and independence of the Human Rights Commission. I'm not -- and that was some time
ago now and I'm certainly not making any comment about the present role and function and
the way they perform and the way they function. But certainly, their file that we requested
evidenced a lack of independence.

To a large extent it sounded as though it was IHC against the Human Rights Commission,
Crown Law and Ministry of Education. Is it fair to say that?

Yes, yes, we felt very.. --it's quite a brave thing for IHC to do.

Yes.

And we felt intimidated actually. We felt that we were batted away, fobbed off, that the

whole process was very legalistic and of course it did if we were going to go down that
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pathway, but we didn't see a shared -- we didn't experience -- we didn't have a shared view
of the human rights issues at stake here. And we had every expectation that we would have
that from the Human Rights Commission.

Q. Yes. Thank you for that.

CHAIR: Are there any questions arising Ms Janes?

MS JANES: No thank you ma'am.

CHAIR: Ms Grant, Ms Turner, thank you very much indeed for your evidence. It's been an
interesting insight into yet again the State processes which claimants come up against and
we value your evidence and you can be assured that you've been heard and that it will form
part of our deliberations. So thank you very much.

A. Thank you.

MS JANES: Thank you ma'am, that concludes the evidence for the afternoon.

CHAIR: Thank you very much Ms Janes.

Hearing closes with waiata and karakia mutunga Ngati Whatua Orakei

REGISTRAR: This sitting is adjourned.

Hearing adjourns at 4.49 pm to Tuesday, 29 September 2020 at 10 am



