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Righi of Self-tfewrminarion 159

self-deterinination. was. intenwined with1he notion of decolonizatien.® However,
in the post-Cold War era. a number of non-colonial peeples have successfully
seceded, including the peoples of the former USSR, the former Czechoslovaikia,
the former Yugoskuwvin. Eritcen, Bast Timor, ind Sowh Sudan. Furthemmose., the
1o of ariicle 1 docs neL expressly confing 1he Fght 6o colonial poples. Indecd,
the FIRC hars new coniirmed rhai the principle of self-delerminadon. and possibly
the right of secession in seme instances, 'applies (e all poples, and not maraly 1o
colonised peoples.’®

[7.011 The right of ESD is palitically controversial. as it ¢leirly threatens the ter
ritorial integrily ol Staves.

CERD GENERAL RECOMMENDATION 21

J1. The Commilter: notes tiai ethnjc or religious groups or minoritics frequentiy rafierio the
right of self-derenmimution as a basis foran alleged vight © secession. . ..

J&. The Committes enmiphasises that, i d: with the Ducluration 8t the General
Ascembly on Friendly Relations. none of the Commitsee’s actione shall be comsaues as
anthorising or enconraging any aclion whick woull dismembers or impaic, toally o i part,
Lhe werritorial imtegmity or polilical unity of sovereign und mdependent states condurcting
ihetvselves incompliance with the principla of equal rights and self-detarmination of peoplas
el Possasiing a goveriment representing (he whale people belunging to the ferritery with-
oul distinction s 1o race. eed or colowr 1o vicw of Lhe Commiltce intermsational lavw has
net recognised @ pencral nght of peeplos to unilaterally declare scecssion from a state. In
This resgeci, the Tommittae fulbowe the views expressed in the Agenla [erl*eace (puras. 17
€1 seg].y namely thiu a Mignieniadion 0F States may be detrimental 1afie predection of hunkn
rights as well ws 1o the preservation ol peace and secunty. This does not. howoyel exclude the
passitsilivy of ansaagemens reached by fiss ap w3 of all porties d."

17.12] The HRC has lurgely avoided consensus comments on the territorial aspic-
anong of seoessionisi groups within ¢xisting States Puties. Faure potential candi-
datestor secession include the Chechens. the Quebecois.andihe Kosovars. though
the existence of anintcrnational right of scecssion For such peeples would ikely
br oppescd by, respectively. the Russian Federation, Canada. and the Federul
Republic of Yugeslivii, The HRC has, hewever, criticizod Morseve's policics
regarding the Wesiern Sahara:"

J9. The Commiltee remains conccmed aboat the very siow pace ofthe prepurations towards
a eeterendum in Western Sahura on the guestion of self' derennination, und a1 the lock of
informiion on the implementaion of humas righis in thit region. The Siate panty should

* Wewrwrn Sanfrcrra Adva sy Opingm | 19T5] 102 Rep 12, 37, Sew 2l co G Siripson, “The DilTusion of
Senereipnly: Sell-clermimanon in ihe Post-Colonial Age” (1996) 32 S ford forwmaf of intemationot
Leare 255, 265, od R BicCongusdale. “South Afreo and ihe Ripht of Sclf-Dewcrminosion (1554) 10
Sonth African Janenad of Naoren Rights 1.6, Sex sho CERP Generul Recommendasion 2|, para 4
[ A%

' Concluding Comments oi Azerhaagan 11994) LN dee CCPRIC s Add. 38, pwra 6

U T A gemda Fos Peace’ wag igstied en | 992 by Sixnrtory Genval Boutras Boutros Gixele (1902
LN o ALTW2T7-5023101

019991 UN gec CLIPRACTTAGL 113,

160 The ICCPR

nove axpeditionsly and coaperate fully i the completion of the necassary preparalions for
the referendum.. ..

As the Inrernatienal Court of Justice has ruled. thar the peoples of the Western
Sadwru have o right of externa) self-determination.” it is pot surprising ¢hat the
HRC has slagled sut thicir scoessiomnist agplrations for explicil endorsement

INTERNAL SELF-DETERMINATION

[7.13] IS0 refers o the right ofpeoples to choon their political status within a
State.' oF |o exetwise @ fight of meaninglul political participation. For exaniple,
the instiwtion of demacratic rule it South Africa constituted an excrcise of 15D
by the black majority in South Africa. The notion of (S® overlaps considerably
with the rights guurantced in anticles 25 tright of political participation) and 27
tminurity rights)'® of the ICCPR, Indecd, Cassese deseribes ISD as o "manifesta-
tion of he wiality of righis embodicd in the Covenam™.”

17.14] CERD GENERAL K ECOMMENDATION 21

4. ... The righttes self-deterniimition of peoples has an intermal asprel. ie. the nights of ull
peoples to pursue freely iher econoamic, sachal and culeursl develnprnem withour outzide
interfierence. [0 thal respect there exists a link with the right slevery citizen Lo ke part in
the conduc! of public alTairs a1 uny besel as referred o in article S ¢ob ol thee Ineenatiomal
Convenlion on the Eliniinahon of All Forms of Racizl Diseriminaticin. In consequence,
governments are to nepresent the whole population withoul distimetion s 10 rsei, colou,
descent, national, &¢I nic origins,

Y 5. I weder wy eespect Tully the sghis of all peoples wilhim o stakz, goverRmenls are agum
callex] upon 1o adhers to ad implenwent flly the istermationd buman rights insruments
and in particudar the Intemational Convenlion on the Elimination of All Forms of Recial
Dizcrirmimation. Coneern for (he proseetion of individisal eights without disertmination on
racil, elhnie, Wwibal, religions. of other grounds must guide the palicies of governmen L.
In sccordance with anticle 2 of the Intemational Corventeon on the Elimination of All
Fermis of Racnl Discrimination and sther nelevant internalional documents. poxcmiments
shoskild Be sensilive wrsards the rights of peraons of ethnic geoups, particularly e tight
10 lead. lives oF Jignity. 1o preserse their culuine, o s equilably in the fruits of wations!
growth. and ko play their pant in the govemment of the country of which its memibers are
cilimens. Also, gowemmiments shauli| considar, within il2ir respective ennstitutional frame-
works, vesting persnn of ethiic o finguistic groups comprised af heir citis
appropritic. with the rigtin tw cngage n xuch activitics which are particularly relevant w e
presiervation of the idewlity of such persons of groups.

rens, whers

" Wessern. Satunt Advivory Opimicn [ 1975)1C I Rep £2.

" Scc alio Counchiding @bsovyativns un Murvece (23804) UN due CCPRICOEITIAR. pura 82
Lfibinel Snates of Saeiica i HHM) LN dos CCPRACIUS A O ARA L posra A7: Panaea (20081 LN die
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" A Cunsese. Seif-Dréermtingion of Peoples ICanbridpe Universily Fress. 1995),
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Righu of Self-determiniion 161

[7.15] Self-deeemination i therefore n complex right, enrgiling an *inzrral’ znd 20
“exiernal’ formL The right can be conceprualized as a sliding scate of different levels
of emiitlement to political emancipation. consttuting warious fonns of ISD up toihe
apex of the right, the right of ESD, which vests onlyin exceptional circunstances.”
Different “peoples’ are entitled 1o diffierent “levels™ of self-determiniion.

[7.16) Tt is comended that a people is enitled 10 ESD.™ by way of secession. when
it lives under calonin]™ or neo-colenial domination. or whep it is se severely per-
secuted. and s hunan rights so systematically abused. that ESD iz mecossary o
remedy such abusc, and preserve its long-term viibility as 4 peoplie.® Allernatively.
peoples may reach Froe agreements 10 secede mem cach other™ as occurred when
Czechostovakia peacefully split inte the Czech and Slovak Republics in 1903
Fimaily. peoples whichare netentitled to ESD are nevertheless entitlied to ISD.

[7.17] The HRC has ciled article | iriraising conocrns with Isracl over theexpan-
sion of serlements 1 the Occupied Ternitories. and has recommended ihat it
‘cense All consirction of seulements in” (hose errilories,®

[7.JR] Indigenous peoples are peoples entitled 10 intermal self-determimation. Fir
cxrnple, the HRC has said with réspect 1o Finland:™

T17. The Comnminee mens thal i hus o1 neceived & ehenr answeer coneerning the nghts of
1he Sami us s indigenous paople (Canstinnion, seet, 17, stihszer, 3). in the light of articke |
of the Covenanl [t reitcrates its cencern over the fiilureio seule theguestion of Sami rzhts
to land ownership and the vanous public and private uses of land tha atfecy the Sami's
Lz wliicona] maeans of subwislence —in pulicular reindeer breeding—thus endangering their
slitionz] vullure and way of life. and hence (heir identity.

" Kirgis v, “The Degrees of Self.Determnanon in the Dored Nultens Eaa' (1994 ) 38 Aot
darrerel ot imtertrriingl Lo 300,309 and B Kingsbury. *Clunis by NooState Geoupy o |erasnal
Law’ (19921 28 Coruell fmtermaenionad Line Fanrnend 4K, $03.
'* Sec zearally ansinatiugs wheis peoples shaalkd be recognized as having arightad ESD, S loseph,
“Remlvang Comdlicting Clanns of Tesritona )l Severcagniy and Exlemal Seif- Dclmmn ion, Part 1°.and
8 Jaceph, ‘Resobving Canliicting Clims af Temtonul Snsereigiey snd Esiemal Self.elcrminaton.
Past 27 (1999) 3C2) Inrermenionael Jowrmad of Hawian Righas 49.

* Sec [7.10]

= Pont-Second Warld Woar isvauons can be ereved “neo-cabonial sicatiens’, s have rarcly been
recognped as validby e intamational communny See eg reganding il Indomesian im ssien of Eust
Tiear, Cisa Res 3455 (XXX} and 5C Rex 384 (1975). See, regarding the Chioese inviuieon of Tibel,
GaA Bos 172316 4 28 Borember 1961). Seoc g regurding tve linscki Oceupserl Terriiores. UN doc &9
RES/BE-772.GMIR. Tih Energency Sessicrn. Sugp | 3 (19800, See, regininag the Turkiish anvasion of
nesrthern Cypaie, 5C Res333 (19720, 5C Res 440 (I97K),:md SC Res 541, IK Xovember 1983, See ilan
§ Joseph. “Resolving Conllicting Cliims of Temruerent Sowcreigniy sod External Sebf-Dhtennmanon,
Part 27, 323

= Nugherous comancizions have reosnized 3 right of ‘temmdial ESD' siwb ms 1. Budlidein,
Seresvirn: The Legminaey af Seif-Deeratinoion [Yale Universily Press. 19785, 220 snd Whike.
“Self.Oetermination: Time For o Re. Asazssanent™, 161, i5 axiseriive malse unplied by ihe Deel:sunon
on Fricndly Relatiens, which puaranwes weritonal iofegrity onlv 1o Sies which iue ‘vondaciog
themselves in complimce with e principbes of egua] rights aned =l f-determiimuion uf pesple’ . $c2
b CERDY Gemer 1] Ressonbinemaiiag 21, pira i |7

' See gg CIIRD General Reconmendafion 21. pora & 7 111

¥ Sec Concluching Observatuawan [wrael {2003) LIN doc CCPR/CSRACCWS, para 16,

2(2004) UN doc CCPRIC/E2/FIN. sec also Concluding Qbsersations s Chile §2007) UN dos
CCPRAC/CHESC®YS. para 19,

162 The ICCFR

The State party should, in con junction with the Sanii people, swittly iske decizive action i
wIive ab an appropridle solution k he uwd dispute with due regard for the need o presenye:
Ihe Sumi ideentity in accordance with articks 27 ofthe Covenant. Meanwhile U is reyuesied
to refrain from any action that ruight adserscly prejudice scitjement of the issu of Sami
[end rghis.

This commem also hi
27 rights®

hlights tl1e strong connection between article 1 and article

Article L2}

[7.99] Anicle 1(2) seands like a very imponant right. For example, its terms
suggest that a govenuoen cannot perni g on i people’s Lind without its
approval $? The right ix wempered hy the saving of cemain ‘international obliga-
tions arising ot of intemativnzl ecoromic coopermion’. However. this empering
mity be undone by anticle 47 of the Covenant® which provides:

Nathing in the present Covercnt shall be interpreted as impairing the inherent right of all
|peuspdes loen joy @ul utilise fully therr natural wealih and resoirces.

17.20] Uofortunately. the HRIC has shed very linle light on the terms of article 1(2).
Its MOst sigmificant SIAICMEALS Gve COMEIn (he comext of the Fecognilion ol indig-
ennus land righis. In Concluding Observations on Canada, the HRC satad:™

5. The Conimitse nedes thai. i (he State porty acknowledged. the situation oTihe ahoriginal
Teoples remaine “he mosl pressing human rights issue Pseing Canadivns’. In this eonnsme-
liogt. The Comrivitiee ix panTiculaily concermed that the State parky tiax nol yet imjikeniemed
Lhz recommendatians of the Rayal Conmission on Aberiginal Peoples (RCAP). Wilh refer-
ence o the conclusion by RCAP thi withown a greater share of lands sl cesoumees insti-
ttions o aborigine self-government will (ail. e Commiltee emphssises 1hat the righ ©
self-detcrmimation reguires. éer ofia. Lhat all pceples must be hle te fieely disposc of their
matural wealth and reseurees and thid they sy not be deprived of their own means of subsis-
lence {art. |, par. 2). The Commitiee revemmands that esisive and uent action be aken
Lowiads the Full implementaion af the RCAF rcomemendittions on hud and resouroe alloci=
liaa "The Committee also vecommends that Lhe praciice of extinguishing imherent aboriginal
tights be abandoned ws mcompatible wilh urticle 1 of the Covenant.

Thus. the cxtinguishment and presumably the diminution of aboriginal native title
rights breaches article (20>

= Sepl2d 02l ansl (24 03] # Sew. o whis vospecr [24.27100
k. The Hruman Rights Coawnddere. 13 aed 254,

IN ek CCPRAC/TR Ak B05.

BIY Canpitise fournl e diminuiion of mative wle gl i breach o thee CERD
Cumvent fomn. o ey wene racnlly sbison enmaieey, i Coaclouing Comments on Austraton 1999) LN
doc CERDAFS 4 isc HIiRev.2 A ta the 1ature of soli-debermination aixd us relanonship with ewn-
nomic oed socinl ospects of subsisience, soe $1 Anaya, hifigenons Feaple and Fakerutienical Low
102 onb University Prest. 19967,
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