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DISABLED PERSONS AND HUMAN RIGHTS:
THE LEGAL FRAMEWORK
Theresia Degener

INTRODUCTION

Disabled people arc the largest minority in the world cncompassing
more than 5(¥) milllon persons, of which 2/3 live in developing coun-
tries. For a very long time disabled persons have been confronted with
different kinds of disregard and mistreatment. Together with women
and children, legal systems have excluded disabled persons as non-per-
sons. Eugenic population policies were carried out with the alm of eli-
minating those deemed disabled through sterilization and killing pro-
grammgs. What occured durlng German National-Sochalsm was the
most cruel and far reaching policy of this kind, but it's tdeology and
goal were nelther new nor exceptional. Modern disability policies were
much more benign but wese also bascd on the assumption of disabled
pcoplc not being real citizens. Labelled non-productive members of so-
clety, dlsabled persons were - and often still are - excluded from the
matnstream of socicty, olten locked in |arge Institutions called nutsing
homes, deprived of all that non-disabiied people take for granted: liher-
ty, social and politicat lfe, work, educailon, privacy, to name but & few
areas. Disablilty policy had been based on welfare and charlty coicepts
and has not allowed disabled persons w0 ¢scape the object status and
breome self-determined subjects.

At the end of the United Natons Decadre of Disabled Persons in 1992 a
major change could be percelved at the Intemational disability con-
ference at Vancouver, Canada, which mirked the end of the Decade.!
More than 2000 disabled activists fram all aver the world - the majork-
ty comming from developing countries — convened to discuss and de-

1 Msjor lons sre d in: ot Op, ot
1lie 1id Woek! Congress of Disabied Feopies” Intemational eld at Yanoouwves, Brivish
Calumbi, Canada, Apeil 21.26, 1992,

L] THzsesia DECENER

dide on future intemational disability policics. Frofects and papers were
presented by disabled speakers, the cultural programme was dominated
by disabled artists, and litcrature and other products sold by disabled
persons. Even though these days In Yancouver were very exceplional,
and in reality y policy 1s designed and controlled by non-dis.
abled functionarics at intemational and national level, these days re-
flected major achievements of the UN decade. Most importantly the
peradigm of disabllity policy has shifted from the medical welfare
mode] towards the concept of Independent living. According to this
phllosophy disabled persons arc the best experts about thelr own con-
cerns and are cltizens with rights and responsibilities, In particular the
disanility movement in the US.A., which aiready In the 19605 regacded
ltsself as a civil rights movement, inspired disability groips all over the
world to demand civil rights rather than goodwitl. An increased pace of
change during the decade was initiated by establishing organizations of
disabled persons as an aiternative to organizations for rhe disabled,
thus, enabling disabled people to have significant impact on modan
policies and standard setting The lacr thai the UN Decade was actom-
panicd by a tangible action plan supported this development.? The
World Programme of Actlon concerning Disabled Persons, adopted by
the General Assembly at its 37th session® - which builds on the ex-
perlences gained durlng the predecessor of the decade the International
Year for Disabled Persons in 1981 - energetically demands for particie
pation of disabled persons in all decision-making. Member States were
asked to “actively seck out and encourage In eévery possible way the de.
velopment of organizations composed of or representing disabled per-
sons |...J, eslablsh direct contacts with such arganlzations and previde
channcls for them to influcnce government policles and declsions In
all areas that cancern lhem.” ‘e United Nations committed itself (o
close cooperation with disabilily organizations and advised other inter.
national ofganizatlons to do the same.’

2 The UX bay also prodused *G forthe £ and D P of
Natjanal Coondnating Coninutoees on Dsablity” which plomote the principle of [uie.
ticipation of organkeations of disebled prrions in national disability poky. (*Beijing
Primciples™), 199G UN dox. A/C 34004

UN doc Af37/52 (3 Deccraber 1582).

UN dox. AF317123 (16 Docember 1976),

§  Wodld Piogrimnm o Actioh (WPA), pasfa. 91.94 and pera.l6]

)
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DHSABLED PERSOMS AMD HUMAN RCHTS: THE LECAL FRAMEWORY IR

The grawing impact of the disability movement can be seen on two
other important outcomes af the decade. A major event was the ap-
pointment of 3 Spesial Ragporteur en Human Rights and Disability by
the Sub-Commissien on Prevention of Discrimination and Proteciion
of Disability in 1984. The final report of Leandro Despouy, which was
presenied In August 1991 and endorsed by the Commisskon on Human
Rights and the General Assem¥ly at their subsequent sessions, clearly
reflects the input of 1he disability eommunity, netably Dliabled
I'eeples’ Intemational ard other disability related nen.governmental
organlzatons (NG@s.) The report shows that the human zighes of dis-
abled persons are teriansly vialated all ¢ver the world in both of the
classic Nelds of human eights, the civil and political sphere as well a3 n
tht area of economic, social and cultural rights. ¥While the report has
been percelved 35 a major milesione for 1he eventual recognition of dis
ailcd pecsens as subjects of human rights, the practical consegquences
have been very few, Apart from being published In the Unlied Natlons
study serles on human rights® there have been no follow-up activities
within the Unlied Natlons. Regrettably one of Its most promising re.
ommendations, the appointment of an ambudsperson for monltaring
of human rights Implementallon lor disebled persamns, has not been im-
plemenbed so tzr. Al the Vancouver conference much hepe was placed
in the oveation of an ombudsperson’s positlon. In additien a petitlon
for taking actlon on Individual or collectlve human rights violatlans
within the erganizatien of Dysabled Feoples’ International was set up
While the Unlted Natiens could not come to a declslon 10 establish a
humaf Hghts dbureaw for disaMed persens’, dicabllity organizations
have taken steps inthig dincction.

THE UNITED NATIONS HUBMAN RICHTS DIWVIZION

Despite the (8¢t that disabled persons censtitlite the largest minorlty af-
fiicred with serious human mghts violat.ons, disabled persons are not

n

Cenbre for §lumue Highvs, Human Faghisand Pisabled Perears, by Leaixiaa Despouy,
Special Ragpostqur ofthe Sub-Commyis ion on Feweniben of Dhciimination znd
Meteciion of Mlnioghies, Muman Ripdhs S1edp Savier 6, Unlied Nations, Mew: Yurk 1992,
Ot dele@in villiks sk o other UK baxdles, 1uch as the Osaumines on Economls. 5ockl
and $alteral Rigluts smd the Disbled Fersons Unst, e UN.Osc A §8/93, (21
December 1992).

-

12 Tednetin DECAHER

osvered by the United Naons concepl of minorley. A recenk study of
the Sub-Commilsslon on Frevention of Discriminalion and Protection
of Minorities stabes that anly ethnic. lingulstic er rolighous groups can-
stieute a minorlty® Netwithstandlng the fact that atk least hearing 1m-
patred persons wi use sign Lidguage could quallfy as a lingulstic ml-
nority, digabled perions have alnays been excluded frora the United
Nathens concepl of rainoritics.’

Disabled persons also Andd themselves at 1 disadvantage with other vk
nerahle graups In that there 1s. up to the preseat, no hinding human
rights Instrumen explldily pratecting their human rights. White the
proposed adoption ol & drafi Convenilon on the Eimination of all
forms of Discrimination againsr disabledt persons was refected by the
General Asscmbly', the Decade resulted in a new instrument of a difs
ferent Wind which Is supposad to be the basic International legal standard
for programmies, laws and policics en disabllity in furure years The
Standard Rules on the Fguallzation af Qpportunities for Persons with
Dlsahillues (5tHE) were adopted by the Generat Assembly on December
20, 1993 with the purpose of achleving "peshive and full Inclastion of
persons with disablitties in all aspects of sacicty” under the "leader
shiprole of the United Nations thereln ™ '

The SRE are firmly build on the princlples and conaepts enshrined in
the World [rogramme of Action concerning Disabled Persons (WA
wilch was the guidekine for the UN Decade of Disabled Persons but has
been readopted as Uie guideling for the uture'*

The differcnce between the SIRE and the proposed Convention lles in
the Iegal charackms of the instruments. Unlike a Canvention the SIRE
are legally mon.binding because they cannat be signed and radfied by
Wember Stales. VWhile the weak legal characles of the Rules s regret-
tahle, the sdvaniage lies In the fact that they came into force at once
with adaption by the Gencral Assembly. Fusthormore, as staled in the
Introgductlon af 1the Rules. they ¢an atiatn binding character as “Inter-

B Eile, &, Frovetion of Mingriticy, BG4Sk 2/1993734 of 16 Augus 1993,

B Lercwr, A, Ceoop H3hts aad dlcamvnurion in imtermatlaas T, bluwas: Dordeecht, 1991,
at pp. B-F¥.

10 s Doc. AAC. 374203803 f1988).

1 X Dac, A7aNsé (20 Decomber 1992,

12 UX Dwe, 418095 [20 Drocwnber 1993}

13 UN Genesul Avemly Hesolullon 48798 of 3 Devemis.. (.95,
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